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CONTRACT FOR LEGAL SERVICES
HEARING OFFICERS
 

THIS CONTRACT for Legal Services (“Contract”), is entered into by and between NAME OF HEARING OFFICER, hereinafter called the “Hearing Officer” and the Commonwealth of Pennsylvania, acting by and through the Office of General Counsel, hereinafter called “OGC,” and the Department of General Services, hereinafter called “DGS,” together called the “Commonwealth.”
 

WHEREAS, the Commonwealth has a need for professional and specialized legal services to represent Commonwealth agencies in matters described in Appendix A; and

WHEREAS, the Hearing Officer has represented that it is qualified to and has agreed to perform such professional and specialized legal services;
 

NOW, THEREFORE, the Commonwealth and the Hearing Officer, with the intention of being legally bound, hereby agree as follows:

 

1.
Definitions.
The following definitions shall apply when used in this Contract:

a.
“General Counsel” shall mean the Governor’s General Counsel, who serves as chief legal advisor to the Governor and supervises, coordinates, and administers the legal services for each Executive Agency pursuant to the Commonwealth Attorneys Act (71 P.S. §§ 732-101 et seq.), or her designee.

b.
“Department” shall mean the NAME OF DEPARTMENT/AGENCY, a governmental entity of the Commonwealth of Pennsylvania under the Governor’s jurisdiction.  
2.
Services. The Hearing Officer shall perform the services described in Appendix A of this Contract.

 

3.
Compensation. The Hearing Officer shall be compensated by the Department for which the Hearing Officer performs services, at the rate set forth in Appendix B.  OGC shall not be liable to pay the Hearing Officer for any services or work under this Contract.  
 

4.
Term of Contract.

 

a.
Only the General Counsel may appoint Hearing Officers.  The term of this Contract shall commence on the date that a fully executed and approved copy of this Contract is mailed to the duly appointed Hearing Officer by DGS (the “Effective Date”) and shall end one year after this date (the “Termination Date”), with the option of two (2) additional one (1) year renewals, subject to the other provisions of this Contract.
 

b.
Except as otherwise specifically provided for herein, neither OGC, DGS, nor the Department for which the Hearing Officer is performing services shall be liable to pay the Hearing Officer for any services or work performed or expenses incurred before the Effective Date.
c.
The term of this Contract may be extended by and at the sole option of the General Counsel or her designee where a continued need exists for the services of the Hearing Officer and there has been no termination under the terms of this Contract.  The Hearing Officer agrees that the extension of this Contract on the same terms and conditions as the original Contract may be accomplished by a letter signed by the General Counsel or her designee.  Extension of this Contract on substantially different terms and conditions must be incorporated into a formal written amendment to this Contract, signed by both parties and executed in the same manner as this original Contract and in accordance with applicable law.  
d.
If the services to be provided by the Hearing Officer hereunder have been approved by the Department of General Services as an emergency procurement until full execution of this Contract, the Hearing Officer may provide these services based upon such emergency approval.  Upon full execution of this Contract, all services provided during the period between the date of emergency approval and the issuance of the Purchase Order hereunder shall be merged into and covered by the terms of this Contract.  

 

5.
Billing. The Hearing Officer shall submit two monthly invoices, a summary invoice to the Commonwealth of Pennsylvania at the address set forth immediately below, and a detailed invoice to each Department for which services have been performed during the billing period.  Summary invoices only shall be forwarded to the following contact and address:

Commonwealth of Pennsylvania – PO Invoice
P. O. Box 69180

Harrisburg, Pennsylvania  17106

 

a.
The following information must be included in all summary invoices.  Preferred placement is on the top third of the invoice document.  Failure to include these four (4) mandatory elements will result in return of the invoice and a request for a new invoice.  

(1) Location Code:
(2) Invoice Date:

(3) Invoice Number:

(4) Gross/Total Amount

The following additional elements will assist in prompt processing of the invoice:

(5) Hearing Officer Name
(6) Hearing Officer Remit to Address Information

(7) Hearing Officer Fax Number

(8) E-Mail Address of Hearing Officer

(9) General Description of Invoiced Services.  DO NOT submit confidential data on any summary invoices.  All invoices pertaining to services performed for the Department of Education or the Professional Standards and Practices Commission must have the name of the person removed from the invoices.
NOTE:  the mandatory requirements in this section do not change standard information required as part of Appendix D, as provided in subsection b below.  

b.
The following information must be included in all detailed invoices.  Each invoice shall be itemized listing the services performed by the Hearing Officer, indicating the date(s), hours worked, and description of services, following generally the format appearing in Appendix D of this Contract.  Material deviations from the format in Appendix D also may result in rejection of the invoice.

 

c.
The amount shown on each invoice for labor costs shall be in accordance with the rate set forth in Appendix B of this Contract.  The invoices shall also list non-labor costs such as those incurred for travel, food, and lodging, as described in Appendix C of this Contract.

 

d.
The Department for which the Hearing Officer is performing services agrees to pay the Hearing Officer for travel, meal costs, and lodging costs in reasonable amounts incurred in connection with performance of services under the Contract, as described in Appendix C of this Contract.

 

e.
The Commonwealth will use its best effort to make payments within 45 days of receipt of a proper invoice as provided in this Section 5.

 

f.
All invoices shall contain a statement that reads substantially as follows:

 

The Hearing Officer hereby certifies that the services supplied and expenses incurred as stated in the attached invoice have met all of the required standards set forth in the Contract for Legal Services – Hearing Officers, dated as of _____________________ between the Hearing Officer, OGC and DGS.

 

g.
All invoices or accompanying letters of transmittal shall be signed by the Hearing Officer and shall set forth clearly the Hearing Officer’s federal employer identification number.
h.
Upon notification of its availability by OGC, copies of all invoices and all supporting documentation shall be submitted by the Hearing Officer through the OGC LawNet extranet or other software application in the manner and form indicated by the General Counsel.
6.
Consultation. The Hearing Officer shall consult with and keep the General Counsel or her designee, the Chief Hearing Officer, fully informed as to the progress of all matters covered by this Contract. The Hearing Officer shall consult and cooperate with, and shall be responsible directly to, the General Counsel or her designee on all matters regarding the scheduling of hearings, any general administrative practice and procedure guidelines established by the General Counsel and any other matters or duties in connection with the services described in Appendix A to the extent they do not affect the merits of a particular proceeding.  Upon request, the Hearing Officer shall promptly furnish the General Counsel with copies of all correspondence and other documents prepared in connection with the services rendered under this Contract and such additional documents as may be requested.  Upon notification of its availability by the General Counsel, the Hearing Officer shall make all of its work product prepared in connection with the services rendered under this Contract, available to the General Counsel via the OGC LawNet extranet in PDF or other electronic format acceptable to the General Counsel.

7.
Subcontracting, Assignment and Transfer.  Subcontracting, assignment, or transfer of all or part of the interest of the Hearing Officer in this Contract or in the work covered by this Contract is prohibited.

 

8.
Ownership Rights.  All documents, data, and records produced by the Hearing Officer in carrying out the obligations and services hereunder, without limitation and whether preliminary or final, are and shall become and remain the property of OGC. 

 

a.
OGC shall have the right to use all such documents, data, and records without restriction or limitation and without additional compensation to the Hearing Officer and the Hearing Officer shall have no right or interest therein.

 

b.
Upon completion of the services hereunder or at the termination of this Contract, all such documents, data, and records shall, if requested by the General Counsel or her designee, be appropriately arranged, indexed, and delivered to OGC by the Hearing Officer.

 

c.
Any documents, data, and records given to or prepared by the Hearing Officer under this Contract shall not be made available to any individual or organization by the Hearing Officer without the prior approval of the General Counsel. Any information secured by the Hearing Officer from OGC in connection with carrying out the services under this Contract shall be kept confidential unless disclosure of such information is approved in writing by the General Counsel or is directed by a court or other tribunal of competent jurisdiction.  In addition, the Hearing Officer shall not discuss matters arising out of the obligations and services performed pursuant to this Contract with any member of the media during or after the expiration of the contract without the express written approval of the General Counsel or her designee.
 

d.
Notwithstanding the provisions of Paragraph 8 of this Contract, the Hearing Officer may retain copies of documents delivered to OGC.

 

9.
Modification or Changes. The General Counsel or her designee and the Hearing Officer may make modifications to this Contract at any time during the term of the Contract or any renewals or extensions thereof.  Changes to the statement of work within the general scope of the statement of work and changes that do not increase the maximum reimbursement to the Hearing Officer permitted under this Contract or any renewals or extensions thereto may be accomplished by a letter of mutual consent signed by the General Counsel and the Hearing Officer.  All other changes to contract terms, including changes in the general scope of the statement of work, must be incorporated into a formal written amendment to this Contract, signed by both parties, and executed in the same manner as this original Contract and in accordance with applicable law.

 

10.
Conflict of Interest. The Hearing Officer represents and warrants that it has no undisclosed public or private interest, direct or indirect, nor any other conflicting representation that has not been fully disclosed to and waived by the General Counsel and shall not undertake any representation that conflicts with the performance of the services or obligations under this Contract unless such conflicting representation has been fully disclosed to and waived by the General Counsel.  The Hearing Officer further covenants that, in the performance of this Contract, no person having such interest shall be employed by or associated with the Hearing Officer.  Any conflicting representation shall be promptly disclosed to the General Counsel.  The General Counsel shall determine whether such conflict is cause for termination of this Contract.  The process for obtaining conflict waivers is more fully described in the Office of General Counsel Conflict Waiver Procedure, which is attached as Appendix E of this Contract.

 

11.
Inability to Perform. The Hearing Officer agrees that if, because of death or any other occurrence beyond the control of the Hearing Officer, it becomes impossible to render the services set forth in this Contract, the Contract will terminate immediately.  
 

12.
License to Appear. The Hearing Officer, by signing this Contract, warrants that he or she is now duly licensed to practice law in the Commonwealth of Pennsylvania (the “Commonwealth”) and is a member in good standing with the Supreme Court of Pennsylvania.  
 

13.
Independent Contractor. In performing the services required by this Contract, the Hearing Officer will act as an independent contractor and not as an employee or agent of the Commonwealth, OGC, DGS or the Department for which the Hearing Officer is performing services.

 

14.
Termination.  The Commonwealth and OGC have the right to terminate this Contract at any time for its convenience or any other reason.  Termination shall be effective upon written notice to the Hearing Officer.  

 

15.
Integration Clause. This Contract, including all referenced documents, constitutes the entire agreement between the parties.  Terms used in appendices hereto shall have the same meanings as are ascribed thereto in this Contract unless otherwise defined therein.  No agent, representative, employee, or officer of either the Commonwealth or the Hearing Officer has authority to make, or has made, any statement, agreement, or representation, oral or written, in connection with the Contract, which in any way can be deemed to modify, add to, detract from, or otherwise change or alter its terms and conditions. No negotiations between the parties, nor any custom or usage, shall be permitted to modify or contradict any of the terms and conditions of the Contract.  No modifications, alterations, or changes to the Contract or any of its terms shall be valid or binding unless accomplished pursuant to Paragraph 9 of this Contract.  

 

16.
Nondiscrimination/Sexual Harassment. The Hearing Officer shall comply with all applicable provisions of state and federal constitutions, laws, regulations, and judicial orders pertaining to nondiscrimination, sexual harassment, and equal employment opportunity, including the provisions of the Nondiscrimination/Sexual Harassment Clause, which is attached hereto as Appendix F and incorporated by reference.

 

17.
Integrity Provisions. The Hearing Officer agrees to comply with the Integrity Provisions, which are attached hereto as Appendix G and incorporated by reference.

 

18.
Responsibility Provisions. The Hearing Officer agrees to comply with the Responsibility Provisions, which are attached hereto as Appendix H and incorporated by reference.

 

19.
The Americans With Disabilities Act. The Hearing Officer agrees to comply with The Americans With Disabilities Act Provisions, which are attached hereto as Appendix I and incorporated by reference.

 

20.
Enhanced Minimum Wage Provisions. The Hearing Officer agrees to comply with the Enhanced Minimum Wage Provisions, which are attached hereto as Appendix J and incorporated by reference.
21. 
Audit Provisions. The Commonwealth and OGC shall have the right, at reasonable times and at a site designated by the Commonwealth, to audit the books, documents, and records of the Hearing Officer to the extent that the books, documents, and records relate to fees, costs, or pricing data for this Contract.  The Hearing Officer agrees to maintain records that will support the fees charged and costs incurred for this Contract.

 

The Hearing Officer shall preserve books, documents, and records that relate to fees, costs, or pricing data for this Contract for a period of three years from the date of final payment hereunder. The Hearing Officer shall give full and free access to all records to the Commonwealth and/or its authorized representatives.

 

22.
Offset Provision. The Hearing Officer agrees that the Commonwealth may set off the amount of any state tax liability or other obligation of the Hearing Officer or its subsidiaries to the Commonwealth against any payments due the Hearing Officer under any contract with OGC, any Department, or the Commonwealth.

 

23.
Indemnity.  The Hearing Officer shall indemnify and defend the Commonwealth from and against any and all claims, demands, actions, liabilities, losses, costs, and expenses, including but not limited to reasonable attorneys and other fees, asserted by third parties (“Claims”), which Claims are caused by or arise from injuries or damages sustained by such third parties resulting or arising from any negligent act or omission or intentionally wrongful act of the Hearing Officer or any of its officers, agents, employees and/or representatives in relation to professional services provided to the Commonwealth by the Hearing Officer under this Contract.  This indemnity provision shall not apply to Claims for which payment is available under the Hearing Officer’s professional liability insurance policies. 

24.
Insurance.  The Hearing Officer represents and warrants that it carries malpractice insurance in the amount usual and customary for similarly-situated practitioners in its practice areas, subject to normal deductibles, and covenants that it will maintain such coverage throughout its representation of the Commonwealth. 

 

25.
Notice. Any written notice to the Department under this Contract shall be deemed sufficient if delivered to the Department personally, or by facsimile, telecopy, electronic or digital transmission (provided such delivery is confirmed), or by a recognized overnight courier service (e.g., UPS, Federal Express, etc.), with confirmed receipt, or by certified or registered United States mail, postage prepaid, return receipt requested, sent to the address set forth below or to such other address as such party may designate by notice given pursuant to this section: 
 

AGENCY CONTACT

AGENCY

ADDRESS

CITY, STATE ZIP CODE  
 

with a copy to:

 

Jackie Wiest Lutz
Chief Hearing Officer

2601 North Third Street, 2nd Floor

Harrisburg, Pennsylvania 17101

Any written notice to the Hearing Officer under this Contract shall be deemed sufficient if delivered to the Hearing Officer personally, or by facsimile, telecopy, electronic or digital transmission (provided such delivery is confirmed), or by a recognized overnight courier service (e.g., UPS, FedEx, etc.), with confirmed receipt, or by certified or registered United States mail, postage prepaid, return receipt requested, sent to the address set forth below or to such other address as such party may designate by notice given pursuant to this section:
 

HEARING OFFICER NAME

ADDRESS

CITY, STATE ZIP CODE

26.
Contract Controversies.  In the event of a controversy or claim arising from this Contract, the Hearing Officer must, within six months after the cause of action accrues, file a written notice of the controversy or claim with the General Counsel for a determination. The General Counsel shall send a written determination to the Hearing Officer. The decision of the General Counsel shall be final and conclusive unless, within 15 days after receipt of such written determination, the Hearing Officer files a claim with the Commonwealth Board of Claims. Pending a final judicial resolution of a controversy or claim, the Hearing Officer shall proceed diligently with the performance of this Contract in a manner consistent with the interpretation of the General Counsel, and the Commonwealth shall compensate the Hearing Officer pursuant to the terms of this Contract.

27.
Applicable Law. This Contract shall be governed by and interpreted and enforced in accordance with the laws of the Commonwealth of Pennsylvania (without regard to any conflict of laws provisions) and the decisions of the Pennsylvania courts. The Hearing Officer consents to the jurisdiction of any court of the Commonwealth of Pennsylvania and any federal courts in Pennsylvania, waiving any claim or defense that such forum is not convenient or proper.  The Hearing Officer agrees that any such court shall have in personam jurisdiction over it and consents to service of process in any manner authorized by Pennsylvania law.

28. 
Contract Signatures and Purchase Orders

a. The Contract will be signed in counterparts.  The Contractor shall sign the Contract “in ink” and return it to DGS for Commonwealth approvals as required by Commonwealth contracting procedures. When fully approved by the Commonwealth, the Hearing Officer will receive an electronic contract output form which will 1) clearly indicate “fully executed” at the top of the form, 2) include a printed Effective Date, and 3) include the printed name of the Purchasing Agent indicating that the document has been electronically signed and approved by the Commonwealth.  Until the Hearing Officer receives the contract output form containing the information enumerated above, there is no legally binding contract between the parties.

b. Departments for which services are to be performed may issue Purchase Orders against this Contract.  These Purchase Orders constitute the Hearing Officer’s authority to perform services for the Departments.

c. The Contract and Purchase Orders will not include “ink” signatures by the Commonwealth.  The electronically-printed names of the purchasers represent the signatures of those individuals who have the authority, respectively, on behalf of the Commonwealth to issue the fully-executed Contract, and on behalf of the Departments to authorize the Hearing Officer to perform services.

d. The fully-executed Contract and Purchase Orders may be issued electronically or through facsimile equipment. The electronic or facsimile transmission shall require acknowledgement of receipt of the transmission by the Hearing Officer.  Receipt of the electronic or facsimile transmission shall constitute receipt of the fully-executed Contract and Purchase Orders.

e. The Commonwealth and the Hearing Officer specifically agree as follow:

(1) No handwritten signature by the Commonwealth shall be required in order for the Contract to be legally enforceable.  No handwritten signature by either party shall be required in order for any Purchase Orders issued against the Contract to be legally enforceable.
(2) Upon receipt of a Purchase Order, the Hearing Officer shall promptly and properly acknowledge its receipt.  Any order which is issued electronically or via facsimile shall not give rise to any obligation to perform on the part of the Hearing Officer, or any obligation to receive and pay for services on the part of the Department for which services are being performed, unless and until the Department transmitting the order has properly received an acknowledgment.

(3) The parties hereby agree not to contest the validity or enforceability of the Contract and any Purchase Order or acknowledgment issued electronically under the provisions of a statute of frauds or any other applicable law relating to whether certain agreements must be in writing and signed by the party bound thereby.  The Contract and any Purchase Order or acknowledgment issued electronically, if introduced as evidence on paper in any judicial, arbitration, mediation, or administrative proceeding, will be admissible as between the parties to the same extent and under the same conditions as other business records originated and maintained in documentary form.  Neither party shall contest the admissibility of copies of the Contract, Purchase Orders or acknowledgements under either the business records exception to the hearsay rule or the best evidence rule on the basis that the order or acknowledgment were not in writing or signed by the parties. 

(4) Notwithstanding any language of the electronic Contract or Purchase Order output forms to the contrary, no other terms and conditions apply to this Contract or any Purchase Orders issued against the Contract.  

[The remainder of this page is intentionally left blank.]

IN WITNESS WHEREOF, the COMMONWEALTH OF PENNSYLVANIA and NAME OF HEARING OFFICER have caused this Contract to be executed as of the Effective Date provided herein.

 


NAME OF HEARING OFFICER


 

By:     ______________________________


NAME






Title:  ______________________________


 

Date:  ______________________________

 

Federal Employer ID #:  ________________

 

COMMONWEALTH OF PENNSYLVANIA,


acting by and through the
DEPARTMENT OF GENERAL SERVICES

[Signature Obtained Electronically]

By: ________________________________


   Secretary


Date 
 
APPROVED AS TO FORM AND LEGALITY:
  

DEPARTMENT OF GENERAL SERVICES
 

[Signature Obtained Electronically]_     


Chief Counsel


Date


 

OFFICE OF GENERAL COUNSEL
[Signature Obtained Electronically]_
Deputy General Counsel
Date
 
OFFICE OF ATTORNEY GENERAL
[Signature Obtained Electronically]_
Deputy Attorney General
Date

 

 

APPENDIX A

DESCRIPTION OF SERVICES

 1.
The Hearing Officer shall serve as a fair, neutral and impartial Presiding Officer for Administrative Hearings regarding matters which the various departments, agencies, boards, and commissions within the Commonwealth of Pennsylvania shall adjudicate as required by law.  The Hearing Officer shall accept only those matters as assigned by the General Counsel or her designee.  Duties include but are not limited to the following for each matter:  rule on pre-hearing and in-hearing motions and continuances; attend and preside over hearing proceedings and, if necessary, depositions; review transcript of hearing along with documentary evidence; determine and advise the parties of briefing schedules; review briefs; when acting pursuant to 1 Pa. Code § 35.201, certify the record to the agency head within 30 days of the expiration of the time for filing briefs; when acting pursuant to 1 Pa. Code § 35.202, prepare and distribute a written Proposed Report (Report) within 60 days of the last filed pleading unless a shorter time frame is established by the Department or other statutory authority; return files and transcript with the Report to the designated docket coordinator(s); determine and advise all parties of the exceptions schedule and their right to file those exceptions and replies with the head of the department, agency, board, or commission to which the Hearing Officer was detailed; and, if required by OGC, attend and participate in administrative practice and procedure training sponsored or as otherwise directed by the General Counsel. 

Each Report must summarize the evidence and testimony received at the hearing and include either a decision or a recommendation as to the result to be rendered by the decision-making authority.  The Report must be signed and dated.  The format of the Report shall include an appropriate caption and contain findings of fact with appropriate citations to the record; discussion; conclusions of law with appropriate case citations where necessary; a recommendation or decision; and a proposed Order.   An electronic version of the Report shall be transmitted to the General Counsel’s designee at jsheridan@pa.gov. 
2. Hearings shall be conducted pursuant to 2 Pa C. S. A. §§ 101 et seq., commonly referred to as the Administrative Law and Procedures Act, and the General Rules of Administrative Practice and Procedure set forth in 1 Pa. Code §§ 35.1-35.25 or other statutory authority governing the duties and responsibilities of the department, agency, board, or commission to which the Hearing Officer is detailed.
3.
The Hearing Officer shall consult with OGC on the matters referred to in Paragraphs 1 and 2 of this Appendix and on other matters requested by OGC.

4.
All informational items should be copied to the parties or their counsel.
5.
Hearing Officers shall be admitted to the practice of law in the Commonwealth of Pennsylvania and shall supply evidence of admission to the Supreme Court of Pennsylvania and good standing thereto, upon request.  Hearing Officers should have devoted a minimum of five (5) years to the active practice of law, with a concentration in administrative practice and procedure or commensurate state or federal trial and/or appellate practice.  Experience with mediation and familiarity with the administrative practice of Commonwealth executive agencies including, but not limited to the General Rules of Administrative Practice and Procedure; the Administrative Agency Law; and the Pennsylvania Rules of Evidence is preferred.  Proficiency in legal research and commonly accepted legal search tools such as Lexis/Nexis® and Westlaw®, and strong oral and written communications skills are prerequisites.  

6.
The General Counsel reserves the right to represent the Commonwealth in any specific claims and determinations as he, in his sole judgment, might determine.

 

APPENDIX B

BILLING RATE INFORMATION

 

 

APPENDIX C

COMPENSATION

 

The Department for which the Hearing Officer is performing services shall pay the Hearing Officer for the services under this Contract and reimburse the Hearing Officer’s eligible costs.  
 

1.
The Hearing Officer shall be reimbursed for all reasonable, actual, direct labor costs incurred in fulfilling the terms of this Contract in accordance with Paragraphs 3 and 5 and Appendices B and C of this Contract.

 

2.
The Hearing Officer shall be reimbursed for all reasonable, actual, ordinary, and necessary direct non-labor costs incurred in fulfilling the terms of this Contract, subject to specific limitations such as those set forth in Paragraph 5 of this Contract including, but not limited to, the following:

 

a.
Reasonable, actual, ordinary, and necessary expenses for travel, meals, and lodging incurred by the Hearing Officer to fulfill the Hearing Officer’s obligations under this Contract.  The Hearing Officer shall retain all receipts thereto and shall provide copies to OGC or the Department for which services are being performed, if requested.  Mileage reimbursement shall be made in accordance with the travel regulations applicable to the Commonwealth for the use of personally owned motor vehicles. Expenses for lodging and meals shall be reimbursed at rates limited to the single-occupancy rate at the nearest major moderately priced hotel or motel chain (e.g., Holiday Inn) and the amount of reimbursement for meals shall be limited to the price of a moderately-priced meal at that hotel or motel. No reimbursement shall be allowed for any alcoholic beverages or in-room entertainment.

 

b.
Reasonable, actual, ordinary, and necessary expenses for:

 

(1)
Communications, including telephone, facsimile transmissions, telegraph, postage, parcel post, and freight and package express;

 

(2)
Photocopies made by the Hearing Officer “in house,” to be reimbursed at the maximum rate of $.15 per page; and
 

(3)
Other reproduction costs (including, but not limited to, photographs, photocopies, prints, and offset work).
 

The Hearing Officer shall retain all receipts therefor and shall, upon request of OGC or the Department for which services are being performed, provide any necessary documentation.

 

c.
Reasonable, actual, ordinary, and necessary expenses for other specific materials required for and used solely in the fulfillment of this Contract. The Hearing Officer shall retain all receipts thereto and shall, upon request of the Department, provide any necessary documentation.

 

3.
Travel, meals, lodging, and other direct non-labor costs which the Hearing Officer expects to incur under this Contract outside of the Commonwealth of Pennsylvania, with the exception of telephone, mailing, and other similar communication expenses, shall require the prior approval of the General Counsel, which approval shall not be unreasonably withheld. Prior approval by the General Counsel of travel to be undertaken by the Hearing Officer outside of the Commonwealth of Pennsylvania as an incident of the Hearing Officer’s performance of services under this Contract shall constitute approval for the Hearing Officer to incur reasonable, actual, ordinary, and necessary expenses for travel, meals, lodging, and other ordinary and necessary direct non-labor costs.  The Hearing Officer shall retain all receipts and shall, upon request of OGC or the Department for which services are being performed, provide any necessary documentation.

 

4.
The Hearing Officer shall obtain written approval by the General Counsel before incurring any extraordinary or unusual expenses.

 

5.
The Hearing Officer shall advise the General Counsel and the Department when direct labor and other costs reach 50% of the amount initially encumbered for performance of this Contract and also 50% of any amount encumbered by any amendment.

 

APPENDIX D

INVOICE FORMAT

(SUMMARY)
 

HEARING OFFICER:
(HEARING OFFICER)
ADDRESS:

(ADDRESS)

 

PHONE:

(PHONE)

______________________________________________________________________

 

COMMONWEALTH OF PENNSYLVANIA


(CLIENT #):
(MATTER #)

(PURCHASE ORDER #)
(DEPARTMENT)






DATE:
(DATE)

(DEPARTMENT ADDRESS)

 

ATTN:
(NAME OF CHIEF COUNSEL OR ATTORNEY MONITORING THE SERVICES PERFORMED)

 

REGARDING:
(MATTER)

 

TOTAL FEES FOR PROFESSIONAL SERVICES RENDERED FROM (DATE) THROUGH (DATE)


$(TOTAL FEES)

 

TOTAL EXPENSE ADVANCES MADE TO YOUR ACCOUNT FROM (DATE) THROUGH (DATE)


$(TOTAL EXPENSE ADVANCES)

 

BALANCE DUE:
$(GRAND TOTAL)

 

FEDERAL EMPLOYER I.D. NO. (FEDERAL I.D. NUMBER)

 

(HEARING OFFICER) hereby certifies that the services supplied and expenses incurred as stated in the attached invoice have met all of the required standards set forth in the Contract for Legal Services.

 

______________________________

(SIGNATURE)

APPENDIX D

INVOICE FORMAT

(TIME DETAIL)
 

 

HEARING OFFICER:
(HEARING OFFICER)
ADDRESS:

(ADDRESS)

 

PHONE:

(PHONE)

______________________________________________________________________

 

COMMONWEALTH OF PENNSYLVANIA


(CLIENT #):
(MATTER #)

(PURCHASE ORDER #)
(DEPARTMENT)






DATE:
(DATE)

(DEPARTMENT ADDRESS)

 

ATTN:
(NAME OF CHIEF COUNSEL OR ATTORNEY MONITORING THE SERVICES PERFORMED)
 

REGARDING:
(MATTER)

 

TOTAL FEES FOR PROFESSIONAL SERVICES RENDERED FROM (DATE) THROUGH (DATE)

 

	DATE
	HOURS
	DESCRIPTION OF SERVICES
	ATTORNEY

	 
	 
	 
	 

	 
	 
	 
	 

	 
	 
	 
	 


 

APPENDIX D

INVOICE FORMAT

(TIME SUMMARY)
 

HEARING OFFICER:
(HEARING OFFICER)

ADDRESS:

(ADDRESS)

 

PHONE:

(PHONE)

______________________________________________________________________

 

COMMONWEALTH OF PENNSYLVANIA


(CLIENT #):
(MATTER #)

(PURCHASE ORDER #)
(DEPARTMENT)






DATE:
(DATE)

(DEPARTMENT ADDRESS)

 

ATTN:
(NAME OF CHIEF COUNSEL OR ATTORNEY MONITORING THE SERVICES PERFORMED)

 

REGARDING:
(MATTER)

 

TOTAL FEES FOR PROFESSIONAL SERVICES RENDERED FROM (DATE) THROUGH (DATE)

 

 

	ATTORNEY
	RATE
	HOURS
	TOTAL

	 
	 
	 
	 

	 
	 
	 
	 

	 
	 
	TOTAL:
	 


 

APPENDIX D
INVOICE FORMAT

(COSTS)
 

HEARING OFFICER:
(HEARING OFFICER)

ADDRESS:

(ADDRESS)

 

PHONE:

(PHONE)

______________________________________________________________________

 

COMMONWEALTH OF PENNSYLVANIA


(CLIENT #):
(MATTER #)

(PURCHASE ORDER #)
(DEPARTMENT)






DATE:
(DATE)

(DEPARTMENT ADDRESS)

 

ATTN:
(NAME OF CHIEF COUNSEL OR ATTORNEY MONITORING THE SERVICES PERFORMED)
 

REGARDING:
(MATTER)

 

TOTAL FEES FOR PROFESSIONAL SERVICES RENDERED FROM (DATE) THROUGH (DATE)

 

	DATE
	DESCRIPTION OF EXPENSE ADVANCES
	AMOUNT

	 
	 
	 

	 
	 
	 

	 
	TOTAL:
	 


 

APPENDIX E

Office of General Counsel Conflict Waiver Procedure

(January 2015)
1. OGC’s standard Contract for Legal Services requires the lawyer or Hearing Officer (hereinafter “law firm”) to disclose promptly any conflicting representation, unless it has been otherwise waived.  (See the attached paragraph from the Contract for Legal Services.)  Failure to disclose a conflict or undertaking a conflicting representation without obtaining a waiver is cause for termination of the contract.

2. The law firm’s request for a waiver shall be submitted in writing to the Chief Counsel of each agency the law firm represents, with a contemporaneous copy to the Senior Deputy General Counsel for Administration.  Requests shall be in letter form, but may be sent electronically in PDF format.

3. The waiver request shall:

a. Identify all existing representations of Commonwealth agencies; 

b. Describe the nature of the conflict;

c. Set forth the measures the law firm will take to protect the Commonwealth, its agencies, officials or employees from any prejudice or detriment if the conflict is waived, and

d. State that the other party the law firm represents or seeks to represent has granted a waiver (or a waiver has been sought, and if sought, a second written notice of the granting of such waiver shall be provided).

4. Each affected Chief Counsel shall analyze the request and submit his or her recommendation to approve or disapprove the request to the Senior Deputy General Counsel for Administration, with supporting legal analysis, including any applicable references to the Rules of Professional Conduct.

5. The General Counsel or, upon designation, the Senior Deputy General Counsel for Administration, will make all waiver decisions and issue a letter to the law firm approving or disapproving the waiver request.

6. The decision in a matter shall not be binding on the General Counsel with respect to future matters unless the General Counsel so states.

7. Each affected Chief Counsel will receive a copy of the General Counsel’s letter.

8. A file for each waiver request and the resolution of each request will be maintained in the Office of General Counsel.

Conflict of Interest Provision

Conflict of Interest.  The Hearing Officer represents and warrants that it has no undisclosed public or private interest, direct or indirect, nor any other conflicting representation that has not been fully disclosed to and waived by the General Counsel and shall not undertake any representation that conflicts with the performance of the services or obligations under this Contract unless such conflicting representation has been fully disclosed to and waived by the General Counsel.  The Hearing Officer further covenants that, in the performance of this Contract, no person having such interest shall be employed by or associated with the Hearing Officer.  Any conflicting representation shall be promptly disclosed to the General Counsel.  The General Counsel shall determine whether such conflict is cause for termination of this Contract. 

APPENDIX F

NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE

(dated August 2018)

 

 
   
The Contractor agrees: 

1. In the hiring of any employee(s) for the manufacture of supplies, performance of work, or any other activity required under the contract or any subcontract, the Contractor, each subcontractor, or any person acting on behalf of the Contractor or subcontractor shall not discriminate by reason of race, gender, creed, color, sexual orientation, gender identity or expression, or in violation of the Pennsylvania Human Relations Act (PHRA) and applicable federal laws, against any citizen of this Commonwealth who is qualified and available to perform the work to which the employment relates. 

2. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner discriminate by reason of race, gender, creed, color, sexual orientation, gender identity or expression, or in violation of the PHRA and applicable federal laws, against or intimidate any employee involved in the manufacture of supplies, the performance of work, or any other activity required under the contract. 

3. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner discriminate by reason of race, gender, creed, color, sexual orientation, gender identity or expression, or in violation of the PHRA and applicable federal laws, in the provision of services under the contract.

4. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner discriminate against employees by reason of participation in or decision to refrain from participating in labor activities protected under the Public Employee Relations Act, Pennsylvania Labor Relations Act or National Labor Relations Act, as applicable and to the extent determined by entities charged with such Acts’ enforcement, and shall comply with any provision of law establishing organizations as employees’ exclusive representatives.

5. The Contractor and each subcontractor shall establish and maintain a written nondiscrimination and sexual harassment policy and shall inform their employees in writing of the policy. The policy must contain a provision that sexual harassment will not be tolerated and employees who practice it will be disciplined. Posting this Nondiscrimination/Sexual Harassment Clause conspicuously in easily-accessible and well-lighted places customarily frequented by employees and at or near where the contracted services are performed shall satisfy this requirement for employees with an established work site. 

6. The Contractor and each subcontractor shall not discriminate by reason of race, gender, creed, color, sexual orientation, gender identity or expression, or in violation of PHRA and applicable federal laws, against any subcontractor or supplier who is qualified to perform the work to which the contract relates. 

7. The Contractor and each subcontractor represents that it is presently in compliance with and will maintain compliance with all applicable federal, state, and local laws, regulations and policies relating to nondiscrimination and sexual harassment. The Contractor and each subcontractor further represents that it has filed a Standard Form 100 Employer Information Report (“EEO-1”) with the U.S. Equal Employment Opportunity Commission (“EEOC”) and shall file an annual EEO-1 report with the EEOC as required for employers’ subject to Title VII of the Civil Rights Act of 1964, as amended, that have 100 or more employees and employers that have federal government contracts or first-tier subcontracts and have 50 or more employees. The Contractor and each subcontractor shall, upon request and within the time periods requested by the Commonwealth, furnish all necessary employment documents and records, including EEO-1 reports, and permit access to their books, records, and accounts by the contracting agency and the Bureau of Diversity, Inclusion and Small Business Opportunities for purpose of ascertaining compliance with provisions of this Nondiscrimination/Sexual Harassment Clause.
8. The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in every subcontract so that those provisions applicable to subcontractors will be binding upon each subcontractor. 

9. The Contractor’s and each subcontractor’s obligations pursuant to these provisions are ongoing from and after the effective date of the contract through the termination date thereof. Accordingly, the Contractor and each subcontractor shall have an obligation to inform the Commonwealth if, at any time during the term of the contract, it becomes aware of any actions or occurrences that would result in violation of these provisions. 

10. The Commonwealth may cancel or terminate the contract and all money due or to become due under the contract may be forfeited for a violation of the terms and conditions of this Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with debarment or suspension and may place the Contractor in the Contractor Responsibility File.
APPENDIX G

INTEGRITY PROVISIONS

(dated 1/14/15)

 

 

1.
For purposes of these Integrity Provisions, the words “confidential information.” “consent,” “financial interest,” “gratuity,” and “Law Firm” shall have the following definitions.

 

a.
“Confidential information” means information that (1) is not already in the public domain; (2) is not available to the public upon request; (3) is not or does not become generally known to the Law Firm from a third party without an obligation to maintain its confidentiality; (4) has not become generally known to the public through an act or omission of Contractor; or (5) has not been independently developed by the Law Firm without the use of confidential information of the Commonwealth. 

 

b.
“Consent” means written permission signed by a duly authorized officer or employee of the Commonwealth, provided that where the material facts have been disclosed, in writing, by prequalification, bid, proposal, or contractual terms, the Commonwealth shall be deemed to have consented by virtue of execution of this Contract.

 

c.
“Financial Interest” means:

 

(1)
ownership of more than a 5% interest in any business; or

 

(2)
holding a position as an officer, director, trustee, partner, employee, or the like, or holding any position of management.

 

d.
“Gratuity” means tendering, giving, or providing anything of more than nominal monetary value including, but not limited to, cash, travel, entertainment, gifts, meals, lodging, loans, subscriptions, advances, deposits of money, services, employment, or contracts of any kind. The exceptions set forth in the Governor’s Code of Conduct,  Executive Order 1980-18, the 4 Pa. Code §7.153(b), shall apply.  
e.
“Law Firm” means the individual or entity that has entered into this Contract with the Commonwealth, including directors, officers, partners, managers, key employees, and owners of more than a 5% interest. 

 

2.
The Law Firm shall maintain the highest standards of honesty and integrity during the performance of this contract and shall take no action in violation of state or federal laws or regulations or any other applicable laws or regulations, or other requirements applicable to the Law Firm or that govern contracting with the Commonwealth.  
 

3.
The Law Firm shall be subject to the obligations of confidentiality with which lawyers must comply under the applicable Rules of Professional Conduct.

4.
The Law Firm shall establish and implement a written business integrity policy, which includes, at a minimum, the requirements of these provisions as they relate to the Law Firm’s employee activity with the Commonwealth and Commonwealth employees, and which is distributed and made known to all employees of the Law Firm. 

 
5.
The Law Firm, its affiliates, agents and employees and anyone in privity with the Law Firm shall not accept, agree to give, offer, confer, or agree to confer or promise to confer, directly or indirectly, any gratuity or pecuniary benefit to any person, or to influence or attempt to influence any person in violation of any federal or state law, regulation, executive order of the Governor of Pennsylvania, statement of policy, management directive or any other published standard of the Commonwealth in connection with performance of work under this contract, except as provided in this contract.
 

6.
The Law Firm shall not have a financial interest in any other contractor, subcontractor, or supplier providing services, labor, or material under this contract, unless the financial interest is disclosed to the Commonwealth in writing and the Commonwealth consents to the Law Firm’s financial interest prior to Commonwealth execution of the contract.  The Law Firm shall disclose the financial interest to the Commonwealth at the time of any proposal submission, or if no proposals are solicited, no later than the Law Firm’s submission of the contract signed by the Law Firm.  

7. 
The Law Firm, certifies to the best of its knowledge and belief that within the last five (5) years that it, its officers, and its affiliates have not:

a.
been indicted or convicted of a crime involving moral turpitude or business honesty or integrity in any jurisdiction;

b.
been suspended, debarred or otherwise disqualified from entering into any contract with any governmental agency;

c.
had any business license or professional license suspended or revoked;

d.
had any sanction or finding of fact imposed as a result of a judicial or administrative proceeding related to fraud, extortion, bribery, bid rigging, embezzlement, misrepresentation or anti-trust; and

 e.
been, and is not currently, the subject of a criminal investigation by any federal, state or local prosecuting or investigative agency and/or civil anti-trust investigation by any federal, state or local prosecuting or investigative agency.

If the Law Firm cannot so certify to the above, then it must submit along with its contract a written explanation of why such certification cannot be made and the Commonwealth will determine whether a contract may be entered into with the Law Firm. The Law Firm’s obligation pursuant to this certification is ongoing from and after the effective date of the contract through the termination date thereof. Accordingly, the Law Firm shall have an obligation to immediately notify the Commonwealth in writing if at any time during the term of the contract if becomes aware of any event which would cause the Law Firm’s certification or explanation to change. The Law Firm acknowledges that the Commonwealth may, in its sole discretion, terminate the contract for cause if it learns that any of the certifications made herein are currently false due to intervening factual circumstances or were false or should have been known to be false when entering into the contract. 
8. 
The Law Firm shall comply with requirements of the Lobbying Disclosure Act, 65 Pa.C.S. § 13A01 et seq., and the regulations promulgated pursuant to that law.  Actions by outside lobbyists on behalf of the Law Firm are not exempt and must be reported.  The Law Firm also must comply with the requirements of Section 1641 of the Pennsylvania Election Code (25 P.S. §3260a).
 

9.
When the Law Firm has reason to believe that any breach of ethical standards as set forth in law, the Governor’s Code of Conduct, or in these provisions has occurred or may occur, including but not limited to contact by a Commonwealth officer or employee which, if acted upon, would violate such ethical standards, the Law Firm shall immediately notify the Commonwealth in writing.

 

10.
The Law Firm, by execution of this Contract and by the submission of any bills or invoices for payment pursuant thereto, certifies and represents that it has not violated any of these Integrity Provisions.

 

11.
The Law Firm shall cooperate with the Office of the Inspector General in its investigation of any alleged Commonwealth employee breach of ethical standards and any alleged Law Firm non-compliance with these provisions.  The Law Firm agrees to make identified employees of the Law Firm available for interviews at reasonable times and places.  The Law Firm, upon the inquiry or request of an Inspector General, shall provide, or if appropriate, make promptly available for inspection or copying, any information of any type or form deemed relevant by the Office of the State Inspector General to the Law Firm's integrity and compliance with these provisions. Such information may include, but shall not be limited to, the Law Firm's business or financial records, documents or files of any type or form that refer to or concern this contract. The Law Firm shall incorporate this paragraph in any agreement, contract or subcontract it enters into in the course of the performance of this contract/agreement solely for the purpose of obtaining subcontractor compliance with this provision. The incorporation of this provision in a subcontract shall not create privity of contract between the Commonwealth and any such subcontractor, and no third-party beneficiaries shall be created thereby.  
 

12.
For violation of any of the above provisions, the Commonwealth may terminate this and any other Contract with the Law Firm, claim liquidated damages in an amount equal to the value of anything received in breach of these provisions, claim damages for all additional costs and expenses incurred in obtaining another Law Firm to complete performance hereunder, and debar and suspend the Law Firm from doing business with the Commonwealth. These rights and remedies are cumulative, and the use or nonuse of any one shall not preclude the use of all or any other. These rights and remedies are in addition to those the Commonwealth may have under law, statute, regulation or otherwise.

 APPENDIX H

RESPONSIBILITY PROVISIONS

(dated 4/5/13)

 

 

1.
The Law Firm certifies, for itself and all its subcontractors, that as of the date of its execution of this Contract, that neither the Law Firm, nor any subcontractors, nor any suppliers are under suspension or debarment by the Commonwealth or any governmental entity, instrumentality, or authority and, if the Law Firm cannot so certify, then it agrees to submit, along with its Contract, a written explanation of why such certification cannot be made.

 

2.
The Law Firm also certifies, that as of the date of its execution of this Contract, it has no tax liabilities or other Commonwealth obligations.

 

3.
The Law Firm’s obligations pursuant to these provisions are ongoing from and after the effective date of this Contract through the termination date thereof. Accordingly, the Law Firm shall have an obligation to inform the Commonwealth if, at any time during the term of this Contract, is becomes delinquent in the payment of taxes, or other Commonwealth obligations, or if it or any of its subcontractors are suspended or debarred by the Commonwealth, the federal government, or any other state or governmental entity. Such notification shall be made within 15 days of the date of suspension or debarment.

 

4.
The failure of the Law Firm to notify the Commonwealth of its suspension or debarment by the Commonwealth, any other state, or the federal government shall constitute an event of default of this Contract with the Commonwealth.

 

5.
The Law Firm agrees to reimburse the Commonwealth for the reasonable costs of investigation incurred by the Pennsylvania Office of Inspector General for investigations of the Law Firm’s compliance with the terms of this or any other Contract between the Law Firm and the Commonwealth, which results in the suspension or debarment of the Law Firm. Such costs shall include, but shall not be limited to, salaries of investigators, including overtime, travel, and lodging expenses; and expert witness and documentary fees. The Law Firm shall not be responsible for investigative costs for investigations that do not result in the Law Firm’s suspension or debarment.

6.
The Law Firm may obtain a current list of suspended and debarred Commonwealth contractors either by searching the Internet at www.dgs.state.pa.us, or by contacting the:

 

Department of General Services

Office of Chief Counsel

603 North Office Building

Harrisburg, Pennsylvania 17125

Phone: (717) 783-6472

Fax: (717) 787-9138

APPENDIX I

THE AMERICANS WITH DISABILITIES ACT PROVISIONS
(STD-271/278A, dated 07/99)

 

1.
Pursuant to federal regulations promulgated under the authority of The Americans With Disabilities Act, 28 C.F.R. § 35.101, et seq., the Hearing Officer understands and agrees that it shall not cause any individual with a disability to be excluded from participation in this Contract or from activities provided for under this Contract on the basis of the disability. As a condition of accepting this Contract, the Hearing Officer agrees to comply with the General Prohibitions Against Discrimination, 28 C.F.R. § 35.130, and all other regulations promulgated under Title II of The Americans With Disabilities Act which are applicable to all benefits, services, programs, and activities provided by the Commonwealth of Pennsylvania through contracts with outside contractors.

 

2.
The Hearing Officer shall be responsible for and agrees to indemnify and hold harmless the Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands, suits, and actions brought by any party against the Commonwealth of Pennsylvania as a result of the Hearing Officer’s failure to comply with the provisions of Paragraph 1 of this Appendix.
APPENDIX J
ENHANCED MINIMUM WAGE PROVISIONS

          (dated July 2018)

1. Enhanced Minimum Wage. Law Firm agrees to pay no less than $12.00 per hour to its employees for all hours worked directly performing the services called for in this Contract, and for an employee’s hours performing ancillary services necessary for the performance of the contracted services when such employee spends at least twenty per cent (20%) of their time performing ancillary services in a given work week.

2. Adjustment. Beginning July1, 2019, and annually thereafter, the minimum wage rate shall be increased by $0.50 until July 1, 2024, when the minimum wage reaches $15.00. Thereafter, the minimum wage rate would be increased by an annual cost-of-living adjustment using the percentage change in the Consumer Price Index for All Urban Consumers (CPI-U) for Pennsylvania, New Jersey, Delaware, and Maryland. The applicable adjusted amount shall be published in the Pennsylvania Bulletin by March 1 of each year to be effective the following July 1.

3. Exceptions. These Enhanced Minimum Wage Provisions shall not apply to employees:

a. exempt from the minimum wage under the Minimum Wage Act of 1968;

b. covered by a collective bargaining agreement;

c. required to be paid a higher wage under another state or federal law governing the services, including the Prevailing Wage Act and Davis-Bacon Act; or

d. required to be paid a higher wage under any state or local policy or ordinance.

4. Notice. Law Firm shall post these Enhanced Minimum Wage Provisions for the entire period of the contract conspicuously in easily-accessible and well-lighted places customarily frequented by employees at or near where the contracted services are performed.

5. Records. Law Firm must maintain and, upon request and within the time periods requested by the Commonwealth, furnish all employment and wage records necessary to document compliance with these Enhanced Minimum Wage Provisions.

6. Sanctions. Failure to comply with these Enhanced Minimum Wage Provisions may result in the imposition of sanctions, which may include, but shall not be limited to, termination of the contract, nonpayment, debarment or referral to the Office of General Counsel for appropriate civil or criminal referral.

7. Subcontractors. Law Firm shall include the provisions of these Enhanced Minimum Wage Provisions in every subcontract so that these provisions will be binding upon each subcontractor.
CONTRACTOR RESPONSIBILITY VERIFICATION

 

Document No. _______________

 

HEARING OFFICER
 

 

This Contract has been reviewed and the Hearing Officer has been determined to be responsible in accordance with the procedures outlined in Management Directive 215.9 Amended, dated October 25, 2010.

 

 

 

________________________________

Designated Senior Manager

Date
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