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Maine Coast Heritage Trust staff uses this document in its land conservation efforts.  It is designed for internal MCHT use, and is provided here as a reference or guide.  Each land trust has its own mission, priorities, and organizational characteristics that should direct how it does its work and what documents it uses.  Please feel free to use the ideas, processes, and even specific text contained in this document, but be sure to tailor them for your organization.   Land trusts should always use a lawyer knowledgeable in land transactions when working on a conservation easement or preserve acquisition.  MCHT does not guarantee or provide advice as to the tax consequences of any project or action.
REAL ESTATE

PURCHASE AND SALE AGREEMENT

AGREEMENT made this                day of ________, in the year 20___, by and between Joe Smith, with a mailing address of _________, _______, MA _____, his successors, personal representatives, heirs and assigns, (hereinafter called "SELLER"); and MAINE COAST HERITAGE TRUST, a Maine non-profit corporation with a mailing address of 1 Bowdoin Mill Island, Suite 201, Topsham, Maine 04086 (hereinafter called "PURCHASER").
1.
Purchase and Sale.     SELLER hereby agrees to sell to PURCHASER and PURCHASER hereby agrees to purchase from SELLER, on the terms and conditions hereinafter set forth, a lot or parcel of land known as Way Cool Island, having approximately five (5) acres located in the Town of __________, _____________ County, Maine, being all and the same real estate described in a deed from ____________, dated ______, and recorded at the ____________ County Registry of Deeds at Book ____, Page ____, said parcel of real property, improvements, easements and appurtenances, including the INTERTIDAL AND RIPARIAN rights, being hereinafter collectively referred to as the "PREMISES". 
2.
Purchase Price.   The purchase price shall be ____________ Dollars ($ -------------.00), which shall be paid by PURCHASER to the SELLER in cash, certified check or bank check, as follows:
(If bargain sale, see Section 15)

a.
Upon Execution of this Purchase and Sale Agreement, PURCHASER shall pay as an earnest money deposit the sum of One Thousand Dollars ($1,000), which is to be applied to the Purchase Price at closing and which will be held in an escrow account by (realtor or seller’s lawyer) _______________, of ______________________, (phone: ____________) until released in accordance with this Agreement.  At the time of closing, the Escrow Agent is authorized to pay the earnest money deposit to SELLER to be applied toward the purchase price, unless such deposit is refunded to PURCHASER or forfeited to SELLER as provided in this Agreement at Paragraph 9.  (if grantor’s lawyer) The parties acknowledge that Escrow Agent is counsel for SELLER, and PURCHASER agrees that the Escrow Agent may continue to act as such counsel even in the event of any dispute between the parties relating to this transaction, subject to the requirement that the earnest money deposit shall be transferred to another escrow agent upon notice of such dispute.


b.
The balance of the purchase price shall be paid at closing, minus any charges or prorations due from SELLER at closing pursuant to Paragraph 4 herein, and minus the earnest money deposit to be applied to the purchase price as aforesaid. It shall be Escrow Agents sole obligation to divide the net proceeds between and among the SELLERS, at their instruction, and PURCHASER shall have no obligation to see to the accuracy of any distribution, or for the payment of net proceeds. 

3.
Closing.     Transfer of Title, payment of the purchase price, and delivery of all documents necessary for the completion of this transaction shall take place at Closing within sixty (60) days after all conditions referred to in Paragraph 6 hereof have been satisfied but no later than ____________________, 20___, unless extended pursuant to Paragraph 6, at the offices of PURCHASER or ESCROW AGENT, or as otherwise agreed by the parties in writing.  PURCHASER shall provide SELLER at least five (5) days written notice of the closing date and time.  SELLER shall deliver possession of the PREMISES to PURCHASER in accordance with the terms hereof at closing.

4.
Taxes and Costs of Closing.     All taxes, assessments, and encumbrances (including penalties incurred as a result of a current use tax assessment program, if any) which became due and payable for all prior years, will be satisfied of record by the SELLER at or before the closing, and all such taxes and assessments for the year of the closing (if any) will be prorated as of the date of closing. If the SELLER fails to do so, the PURCHASER may pay any such taxes, assessments, and encumbrances and deduct such payments from the purchase price.  The SELLER and PURCHASER will each pay the transfer tax required by law. PURCHASER will pay any costs of title search or updates and title insurance, and the recording fee for the deed.  If the SELLER is not a resident of the State of Maine, and the total consideration for the PREMISES exceeds $50,000, the PURCHASER will withhold state income tax in the amount of 2.5% of the total consideration paid for the Property, pursuant to 36 M.R.S.A. section 5250-A unless the SELLER provides a certificate from the State Tax Assessor stating that no tax is due or that the SELLER has provided adequate security to cover the liability.  
5.
Title.     SELLER shall, on the date of closing, execute and deliver to PURCHASER, at closing, a WARRANTY DEED, conveying good, insurable and marketable title of record to the PREMISES, in accordance with the Standards of Title adopted by the Maine State Bar Association, except that those portions of the PREMISES lying below high water mark shall be conveyed by quitclaim covenant. 


If SELLER shall be unable to convey title in accordance with the provisions of this Contract, then SELLER shall be afforded a reasonable time period, not to exceed ninety (90) days from the date of notice to the SELLER of such defect, (or such longer period agreed by the parties) within which to cure any such title defect, and SELLER shall use diligent efforts to cure any such title defect during such period.  SELLER shall deliver full possession of the PREMISES to the PURCHASER at the Closing, the PREMISES to be then in substantially the same condition as it is at the time of execution of this Agreement as required in Paragraph 7.
6.
Purchaser's Conditions to Closing.     If in the reasonable opinion of PURCHASER'S counsel, after an examination of title, and any other inquiries made by PURCHASER at PURCHASER’S cost, SELLER does not have good title, or cannot satisfy any warranty or representation in Paragraph 10, or the contingencies of Paragraphs 7 and 8 are not satisfied, PURCHASER, (a) may terminate this Agreement, in which case both parties shall be released from their obligations hereunder and the deposit shall be returned immediately to PURCHASER; or (b) PURCHASER may continue or extend this Agreement, as may be required, and require the SELLER, within a reasonable time not to exceed ninety (90) days after notice of such defect, to remedy the objectionable defect, but only if SELLER’S costs to remedy all such defects are less than $10,000.  In the event any condition is not so satisfied as of the closing date or any extension thereof, PURCHASER, at PURCHASER'S sole option, (a) may waive any and all of these conditions and proceed to closing, or (b) may extend the closing date sixty (60) days, or (c) may terminate this Agreement, whether or not extended, and PURCHASER shall be entitled to a return of all deposits.   

7.
Purchaser’s Contingencies.    

7.a.
Soils Test for Residence.

The SELLER agrees that the PURCHASER shall have forty-five (45) days from the effective date of this contract to secure a satisfactory soils test assuring that the PREMISES will support a subsurface waste water disposal system for a single family residence that may be approved by the Town of _____________.  PURCHASER shall notify SELLER within forty-five (45) days of the effective date hereof whether such satisfactory test has been secured, and if it has not been secured, PURCHASER may, without liability, refuse to accept conveyance of title, in which event the deposit shall be refunded to PURCHASER, and the obligations of the parties to one another shall cease.  

7.b.
Preservation of Premises.

The SELLER agrees that the PREMISES shall remain until closing in the same substantially forested condition, without development, as of the date of this agreement, and that the SELLER will prevent and refrain from any development, timber management or harvesting, turf harvesting, mining or quarrying or other use of the PREMISES for any purpose or in any manner that would alter its undeveloped, substantially natural, and scenic character.  In the event of a material adverse change or damage to the PREMISES, the PURCHASER may, without liability, refuse to accept the conveyance of title, in which event the deposit shall be refunded to PURCHASER, and the obligations of the parties to one another shall cease.  The SELLER shall assume all liability for risk of loss, damage or destruction of the PREMISES. SELLER shall keep the PREMISES insured against fire and other extended casualty risks prior to closing.  If the PREMISES are damaged or destroyed prior to closing, PURCHASER may either terminate this Agreement and be refunded the deposit, or close this transaction and accept the PREMISES as-is, with a reasonable adjustment to the purchase price to reflect the loss.

8.
Right of Entry and Inspection.     The PURCHASER may enter upon the PREMISES at reasonable times for surveying, conducting a soils test, and other reasonable purposes related to this transaction.  The PURCHASER shall have the right to conduct an environmental inspection and assessment of the PREMISES, and an inspection for compliance with applicable state, federal or local laws, and based upon dissatisfaction with the condition of the PREMISES due to any of the above referenced inspections, PURCHASER may, at its sole discretion, terminate this Agreement, at any time prior to closing, in which event all monies deposited by the PURCHASER shall be immediately refunded.  
9.
Default.     Subject to the satisfaction of the conditions contained in this Agreement and performance by SELLER of SELLER’S obligations hereunder, if PURCHASER fails to perform hereunder, SELLER may terminate this contract and retain the deposit, which shall be retained by the SELLER as liquidated damages, and such liquidated damages shall be SELLER’S sole remedy.  If SELLER shall fail to perform hereunder, PURCHASER may, at PURCHASER'S option, terminate this contract and accept a refund of the deposit, or may seek specific performance of the terms of this contract under the laws of the State of Maine.

10.
SELLER’S Representations and Warranties.     The SELLER hereby warrants and represents to the PURCHASER the matters contained in the following subparagraphs, and agrees to indemnify, defend and hold harmless the PURCHASER from any loss or liability resulting from a breach of said representations and warranties.  The provisions of this paragraph shall survive closing and delivery of the deed.


a.
Notices.     The SELLER has not received any notices issued by any municipal or other public authority with regard to any work or improvements done or ordered by such authority to be done either before or after the date of this Agreement.  The SELLER has no reason to believe that any such notice will be issued after the date of this Agreement.  The SELLER shall be responsible for any public improvements, assessments, notices or orders received prior to closing.


b.
Title to the PREMISES and Authority to Execute Documents.     The SELLER is now, or will be at closing, the sole legal owner of the PREMISES in fee simple and the PREMISES are not subject to any lease or to any other estate or to any outstanding option, interest, or agreement of sale.  SELLER has the full power and authority to execute, deliver and perform all agreements and documents referred to in this Agreement.  

c.
No Condemnation.     There are no condemnation proceedings pending with regard to any portion of the PREMISES and the SELLER does not know of or have reason to know of any proposed condemnation proceedings with regard to any portion of the PREMISES.


d.
No Tenants.     No portion of the PREMISES shall be occupied by any person or entity under any oral or written lease, or agreement with SELLER at closing.


e.
No Hazardous Substance.    To the best of SELLER’S knowledge and belief, after due inquiry, no hazardous substance or toxic waste has been generated, treated, stored, used, disposed of or deposited in or on the PREMISES, and there is no hazardous substance or toxic waste in or on the PREMISES that may affect the PREMISES or any use thereof or that may support a claim or cause of action under the common law or under any federal, state or local environmental statute, regulation, ordinance or other environmental regulatory requirement, nor has any action been instituted for enforcement of same.  


f.
Underground Storage Tanks.     To the best of SELLER’S knowledge and belief, after due inquiry, there have not been and there are not now any underground storage tanks or septic tanks located on or under the PREMISES or if there have been or are any such tanks located on the PREMISES, their location has been identified to the PURCHASER in writing, they have been properly registered with all appropriate authorities, they are in full compliance with all applicable statutes, ordinances and regulations, and they have not resulted in the release of any hazardous or toxic substance, material, or waste into the environment.

g.
Subsurface Waste Disposal.    To the best of SELLER’S knowledge and belief, after due inquiry, there are no subsurface waste-water disposal systems on the PREMISES, or, if there are, the system has not malfunctioned within the one hundred eighty (180) days preceding the date hereof.


h.
Non-Foreign Persons.    The SELLER is not a foreign person within the meaning of the Internal Revenue Code at 26 U.S.C. Section 1445 and regulation thereunder.


i.
Current Use Tax Programs.     The PREMISES are not classified under any Current Use property tax classification such as the Tree Growth or Farm and Open Space Tax Law, or if they are, SELLER agrees to provide to PURCHASER with a copy of the application, including all maps, a record of acceptance into the classification, a forest management plan or record of proceeds from the production of farm products, if any, and a letter from the assessor of the Town of _________________ that the PREMISES are in good standing in the classification.  No conditions exist on the PREMISES or otherwise that would result in disqualification from the classification or the imposition of any penalties.  

In addition to the satisfaction of any other conditions in this Agreement, PURCHASER'S obligation to purchase shall be specifically contingent upon the facts and warranties represented by SELLER as being true are actually true on the date hereof and on the date of closing.  

11.
Affidavits.     The SELLER agrees at or prior to closing hereunder to furnish the PURCHASER with any reasonable affidavits regarding the above-referenced, and any other incidental and necessary affidavits as may be reasonably required by the title insurance company issuing a title insurance commitment for the PREMISES.

12.
Binding Effect.     The terms and conditions of this Agreement shall apply to and bind the heirs, executors, personal representatives, administrators, successors, and assigns of the SELLER, and the successors and assigns of PURCHASER.

13.
Broker’s Commission.
SELLER acknowledges that he is solely responsible, and that PURCHASER is not responsible, for any commission to real estate brokers or agents who may have been involved in bringing about this transaction. In the event a claim is made against PURCHASER for the payment of a real estate commission, the SELLER agrees to indemnify, defend and hold harmless the PURCHASER from any loss or liability arising from such claim.  The provisions of this paragraph shall survive closing and delivery of the deed.

14.
Assignment.
This Purchase and Sale Agreement may be assignable (if bargain sale: only to a tax-exempt non-profit organization to which charitable gifts are deductible under the Internal Revenue Code), after notice in writing to SELLERS.  All acts performed by MCHT may be performed by a permitted assignee.  Any assignment shall be in writing.  

15.
Bargain Sale.
It is understood by PURCHASER that SELLER may have set the purchase price for this transaction with donative intent at a “below-fair market value” price, with the intention of making a “charitable bargain sale” to PURCHASER. PURCHASER warrants that it is a bona fide tax-exempt non-profit organization to which charitable gifts are deductible under the Internal Revenue Code.  SELLERS hereby agree to provide to PURCHASER for its review a copy of the qualified appraisal secured by SELLER for his/her income tax deduction purposes, as a condition to PURCHASER’S acknowledgment of the charitable gift made pursuant to this agreement on SELLER’S Internal Revenue Service Form 8283. SELLER is solely responsible to determine the value of the PREMISES for the purposes of substantiating the charitable deduction, and agrees that PURCHASER has made no assurances to SELLER regarding the deductibility or the value of the gift.
16.
Miscellaneous.

a.
This Agreement constitutes the entire Agreement between the parties, supersedes all prior negotiations and understandings among them and shall not be altered or amended except by written amendment signed by SELLER and PURCHASER.


b.
This Agreement shall be construed and enforced in accordance with and governed by the laws of the State of Maine.


c.
If any terms, covenant or condition of the Agreement or the application thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Agreement or the application of the term, covenant or condition to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and each term, covenant or condition of this Agreement shall be valid and be enforced to the fullest extent permitted by law.


d.
Notice required or contemplated hereunder shall be deemed sufficient if mailed by first class mail, postage prepaid to the parties at the addresses set forth hereinabove, or to any other person or address specified by any above named party in a notice sent in accordance herewith to all parties.

e.
This instrument may be executed in counterpart originals, each one of which shall be deemed an original for all purposes, and either one of which with the signature pages of the other affixed thereto, shall be deemed the entire original document for recording and for all other purposes.  For the purpose of this agreement, a facsimile or electronic signature shall be deemed an original.  


IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first above written.

SELLER







Date






print name

SS#
PURCHASER 
Date
Maine Coast Heritage Trust

By (print name), President 


EIN #23-7099105
ESCROW AGENT







Date






                                      , Realtor or Attorney at Law







EIN#
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