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SALE OF BUSINESS AGREEMENT
1. PARTIES

1.1 [INSERT NAME OF THE SELLER];

1.2 [INSERT NAME OF THE PURCHASER].

2. INTERPRETATION

2.1 The headnotes to the clauses of this Agreement are for reference purposes only and shall in no way govern or affect the interpretation of nor modify nor amplify the terms of this Agreement nor any clause hereof.

2.2 Unless the context dictates otherwise, the words and expressions set forth below shall bear the following meanings and cognate expressions shall bear corresponding meanings:

	“the/this Agreement”
	this agreement including the schedules hereto;



	“Book Debts”
	those claims (including work-in-progress) of the Seller against its debtors relating to the Business as at the Effective Date listed in Schedule [(];



	“the Business”
	the Seller’s business conducted as a going concern under the name and style of [insert] as at the Effective Date, comprising the Business Assets;



	“Business Assets”
	all the assets of the Seller relating to the Business, as at the Effective Date, comprising [list all assets being sold to the purchaser eg Fixed Assets, Book Debts, Contracts, Goodwill, Intellectual Property, Stock] [Note: the specific assets of the business which comprise the Business Assets being sold must be defined individually];



	“Business Day”
	any day which is not a Saturday, Sunday or public holiday recognised as such under the Public Holidays Act, 1994, or any successor act;



	“Closing Date”
	the date falling one Business Day after the written confirmation by the Parties that the conditions precedent in clause 3 have been fulfilled or waived;



	“Contracts”
	all contracts in respect of or relating to the Business, as listed in Schedule [(];



	“Effective Date”
	[insert];



	“Employees”
	the persons under the employment of the Seller on the Effective Date who are to be transferred to the Purchaser, whose names are set out in Schedule [(] hereto;



	“Fixed Assets”
	those assets of the Business set out in Schedule [(];



	“Goodwill”
	all goodwill in and relating to the Business as at the Effective Date;



	“Intellectual Property”
	all rights, title and interest in and to all the intellectual property pertaining to the name [insert name of business] and all copyright, patents, licences, marks, trade names, brands and logos used in connection with the Business as at the Effective Date;



	“Liabilities”
	all liabilities of whatsoever nature or kind of the Seller arising from the conduct of the Business existing as at the Effective Date, including trade creditors and all liabilities and obligations, including those relating to any form of tax, which arise after the Effective Date in respect of any period prior to the Effective Date;



	“Parties”
	the Purchaser and the Seller and “Party” shall, as the context requires, be a reference to any one of them;



	“Purchase Price”
	the purchase consideration payable by the Purchaser for the Business in accordance with clause 5.1;



	“Purchaser”
	the Party referred to in clause 1.2;



	“Seller”
	the Party referred to in clause 1.1;



	“the Signature Date”


	the date of last signature of this Agreement;



	“Stock”
	the stock of raw materials, work-in-progress and finished products of the Business as at the Effective Date, including stock-in-transit (being stock purchased by the Seller for the Business prior to the Effective Date but not yet delivered to the Seller as at the Effective Date); and



	“VAT”
	Value-Added Tax in terms of the Value-Added Tax Act, 1991.




2.3 If any provision in a definition is a substantive provision conferring rights or imposing obligations on either Party, notwithstanding that it is only in the definition clause, effect shall be given to it as if it were a substantive provision of this Agreement.

2.4 Unless inconsistent with the context, an expression which denotes:

2.4.1 any one gender includes the other gender;

2.4.2 a natural person includes an artificial person and vice versa; and

2.4.3 the singular includes the plural and vice versa.

2.5 The schedules to this Agreement form an integral part hereof and words and expressions defined in this Agreement shall bear, unless the context otherwise requires, the same meaning in such schedules.

2.6 When any number of days is prescribed in this Agreement, same shall be reckoned inclusively of the first and exclusively of the last day unless the last day falls on a day which is not a Business Day, in which case the last day shall be the immediately following Business Day.

2.7 In the event that the day for payment of any amount due in terms of this Agreement should fall on a day which is not a Business Day, then the relevant date for payment shall be the following Business Day.

2.8 Where figures are referred to in numerals and in words, if there is any conflict between the two, the words shall prevail.

2.9 Where any term is defined within the context of any particular clause in this Agreement, the term so defined, unless it is clear from the clause in question that the term so defined has limited application to the relevant clause, shall bear the same meaning as ascribed to it for all purposes in terms of this Agreement, notwithstanding that that term has not been defined in this interpretation clause.

2.10 The use of the word “including” followed by a specific example or examples shall not be construed as limiting the meaning of the general wording preceding it and the eiusdem generis rule shall not be applied in the interpretation of such general wording or such specific example or examples.

2.11 Any reference to an enactment in this Agreement is to that enactment as at the Signature Date and as amended or re-enacted from time to time.

2.12 The rule of construction that, in the event of ambiguity, the contract shall be interpreted against the Party responsible for the drafting or preparation of the Agreement, shall not apply.

2.13 The expiration or termination of this Agreement shall not affect such of the provisions of this Agreement as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.

3. CONDITIONS PRECEDENTseq level1 \h \r0 
3.1 This Agreement is subject to the fulfilment of the following conditions precedent by no later than [insert], namely that:

3.1.1 the Seller shall advertise the sale of business in terms of section 34 of the Insolvency Act, 1936 and the expiry of the period of 30 days from advertisement without such advertisement giving rise to claims by material creditors, unless such claims are settled in full prior to the Closing Date;1
3.1.2 the delivery by the Seller to the Purchaser of a resolution of the Seller’s shareholders authorising the sale of business in accordance with the terms of this Agreement2; and

3.1.3 [specify any regulatory approvals required]3.

3.2 The conditions contained in clause 3.1 are for the benefit of the Purchaser and may be waived by the Purchaser by written notice to the Seller to this effect, to be received by no later than the date referred to in clause 3.1, whereupon such condition shall be deemed to be fulfilled to the extent of such waiver.

3.3 Unless the conditions contained in clause 3.1 are fulfilled or waived by no later than the date referred to in clause 3.1, the provisions of this Agreement, (save for the provisions of this clause 3 and clauses 4 and 17 to 21 (both inclusive) which shall remain in force and be binding on the Parties), will be of no further force or effect, and none of the Parties shall have any claim against the other Party in terms of this Agreement.

4. SALE AND PURCHASE

The Seller hereby sells the Business to the Purchaser, which hereby purchases the Business, as a going concern with effect from the Effective Date, subject to the terms and conditions of this Agreement.

5. PURCHASE PRICE
5.1 The Purchase Price payable by the Purchaser to the Seller in respect of the Business is the aggregate of4:

5.1.1 [insert amount] in respect of the [state asset]; plus

5.1.2 [insert amount] in respect of [state asset];  and

5.1.3 [insert amount] in respect of [state asset], less

5.1.4 [insert amount in respect of any liabilities of the Seller assumed by the Purchaser in relation to the Business]5.

5.2 Payment of the Purchase Price shall be made by the Purchaser on the [Closing Date/Signature Date] against delivery by the Seller to the Purchaser of the Business6.

5.3 The Purchase Price shall be paid by the Purchaser to the Seller in cash free of set-off, deduction, exchange and all charges into the following bank account of the Seller:

Bank:



[insert]

Branch:



[insert]

Branch Code:


[insert]

Account No:


[insert]

Name of Account Holder:
[insert].

6. VALUE-ADDED TAX

6.1 The Purchaser and the Seller warrant that they are registered as vendors under the Value-Added Tax Act.

6.2 It is recorded and agreed that:

6.2.1 the sale of the Business is a sale of an enterprise as a going concern;

6.2.2 the Business will be an income-earning activity on the Effective Date;

6.2.3 the assets which are necessary for carrying on such Business are being disposed of by the Seller to the Purchaser in terms of this Agreement; and

6.2.4 the Purchase Price is inclusive of VAT at the rate of zero percent.

6.3 Accordingly, the transaction will be zero-rated pursuant to the provisions of section 11(1)(e) of the Value-Added Tax Act.  If the sale of the Business is assessed by the South African Revenue Services as being liable for the levying of VAT at the standard rate, the Purchase Price shall be deemed to be exclusive of VAT and payment of such further amount in respect of VAT owing shall be made by the Purchaser to the Seller within five Business Days of the presentation of a VAT invoice by the Seller to the Purchaser in that respect.7
7. DELIVERY

7.1 Delivery of the Business shall be given to the Purchaser on the Closing Date at [insert location].

7.2 The Seller hereby cedes and assigns to the Purchaser with effect from the Closing Date all of its rights and all of its respective obligations (save for the Liabilities) under the Contracts and the Purchaser hereby accepts the cession and assignments of those rights and obligations under the Contracts.

7.3 The Seller shall be obliged to:

7.3.1 enter into all such agreements and sign all such documents and do all such things as may reasonably be required of it to give effect to the provisions of clause 7.2; and

7.3.2 use its reasonable endeavours to obtain the consent from any Party to a Contract, if required, for the cession and assignment in terms of clause 7.2.

8. LIABILITIES OF THE BUSINESS

8.1 The Seller shall remain liable for all the Liabilities.  Accordingly, the Seller hereby indemnifies the Purchaser against all loss, damages or expense which the Purchaser may suffer as a result of or which may be attributable to any liability of the Business, whether actual or contingent, the cause of which arose prior to the Effective Date and any claims or liabilities (including claims or liabilities for consequential loss) as a result of any breach of contract occurring prior to the Effective Date.

8.2 The Purchaser shall notify the Seller of any claim which may be made against the Purchaser in respect of any of the matters referred to in clause 8.1, within a reasonable time of the Purchaser becoming aware thereof, to enable the Seller to take appropriate steps in respect of such claim. 

8.3 The Seller shall be entitled to contest the claim concerned and shall be entitled to control the proceedings in regard thereto, provided that:

8.3.1 the Seller indemnifies the Purchaser against all costs (including attorney and own client costs and any other costs not recoverable on taxation) which may be incurred as a consequence of such steps and the Purchaser shall be entitled to require the Seller to:

8.3.1.1 give reasonable security against such costs; and

8.3.1.2 procure the release of any of the Business Assets in the event of the attachment of such assets.

8.4 the Purchaser shall render reasonable assistance to the Seller (at the reasonable expense of the Seller) in regard to the steps taken by the Seller.

9. STOCK

9.1 For the purposes of determining the value of the Stock as at the Effective Date, the Seller and representatives of the purchaser shall conduct a physical stocktaking of the Stock commencing at the close of business on [insert date] and continuing until such stocktaking has been completed.  Such stocktaking shall be conducted in terms of the Seller’s normal year-end audit procedures.

9.2 Stock shall be valued in accordance with generally accepted accounting practice on the same basis as Stock was valued for the purposes of the audited financial statements of the Seller for the year ended [insert].

9.3 On completion of the stocktaking, stock sheets reflecting the quantity and value of the Stock will be signed on behalf of the Seller and the Purchaser. These stock sheets are intended to identify the Stock and shall be subject to correction for manifest error.

9.4 The Seller shall ensure that the Purchaser and its auditors are given access to the Seller’s respective books, records and documentation which relate to the Stock as well as the Seller’s auditors’ working papers which relate thereto, to enable the purchaser to verify the quantities, description, condition and values of the Stock.

9.5 Should any dispute arise as to the quantity or value of any of the Stock, the dispute shall be referred for joint decision to the Seller’s auditors and the Purchaser’s auditors immediately after such dispute arises.  Such auditors shall act as experts and not as arbitrators and their decision shall, in the absence of manifest error, be binding on the Parties.  If such auditors are unable to agree in any respect in relation to such dispute within seven days after the dispute has been referred to them for decision, the dispute shall then be referred forthwith to an independent practising chartered accountant for final decision.  Such independent chartered accountant shall be agreed upon by the Seller and the Purchaser or, failing agreement within seven days of the expiration after the aforesaid seven day period, appointed by the president for the time being of the Gauteng Society of Chartered Accountants.  The decision of such independent chartered accountant, who shall act as an expert and not as an arbitrator, shall, in the absence of manifest error, be final and binding on the Parties.  The Parties shall use their best endeavours to procure that the decision of such independent chartered account is rendered within seven days after the dispute is referred to him.

9.6 Notwithstanding a dispute arising as envisaged in clause 9.5, the Purchaser shall not be entitled to delay payment of the Purchase Price and shall be obliged to make payment of the fixed amounts specified in clause 5.1, as well as the amount admittedly due for the Stock, on the date specified in clause 5.2.  Any amount found to be owing in respect of the Stock over and above that which is admittedly due and payable as aforesaid in respect of the value of the Stock shall bear interest at [insert rate] from the date that the value thereof has been determined until the date of payment, both dates inclusive.

10. CONTRACTUAL OBLIGATIONS OF THE SELLER IN RESPECT OF THE BUSINESS

10.1 To the extent that any contracting party to any of the Contracts ceded and assigned to the Purchaser hereunder, does not agree to the assignment by the Seller to the Purchaser of the Seller’s obligations under such contract, then the Parties shall co-operate in such ways as may be necessary and/or incidental or otherwise in carrying into effect the intent and import of such proposed assignment and:

10.1.1 all benefits and risks emanating from any such Contract from the Effective Date shall be for the Purchaser’s account and the Seller indemnifies and holds the Purchaser harmless against any claims or loss, damage or liabilities thereunder the cause of which arose prior to the Effective Date;

10.1.2 insofar as the Purchaser assumes the Seller’s rights and obligations in and to the Contracts in terms of clause 10.1.1, the Purchaser indemnifies the Seller and holds it harmless against any loss, liability, damage or expense of whatsoever nature and howsoever arising which the Seller may suffer or incur pursuant to any such Contract with respect to any work performed by the Purchaser after the Effective Date.

10.2 The Seller shall notify the Purchaser of any claim which may be made against the Seller in respect of any of the matters referred to in clause 10.1, within a reasonable time of the Seller becoming aware thereof, to enable the Purchaser to take appropriate steps in respect of such claim.

10.3 The Purchaser shall be entitled to contest the claim concerned and shall be entitled to control the proceedings in regard thereto, provided that:

10.3.1 the Purchaser indemnifies the Seller against all costs (including attorney and own client costs and any other costs not recoverable on taxation) which may be incurred as a consequence of such steps and the Seller shall be entitled to require the Purchaser to give reasonable security against such costs;

10.3.2 the Seller shall render reasonable assistance to the Purchaser (at the reasonable expense of the Purchaser) in regard to the steps taken by the Purchaser.

10.4 The Seller hereby warrants and undertakes in favour of the Purchaser that:

10.4.1 it is not and at the payment date will not be in breach of any of its obligations under any Contract and no claims have been made against it in terms of any Contract;

10.4.2 the Seller has not and will not prior to the payment date do anything which makes any of the Contracts liable to cancellation or variation;

10.4.3 none of the Contracts has been entered into on an unprofitable basis and the Seller has no reason to believe that a loss will be made on any of such Contracts;

10.4.4 all Contracts have been concluded in the ordinary course of business and contain no unusual or abnormal terms and conditions;

10.4.5 the Seller has not agreed and will not prior to the Closing Date agree to the variation or cancellation of any of the Contracts without the Purchaser’s prior written consent;

10.4.6 all the Contracts are valid and of full force and effect as at the Closing Date.

11. OWNERSHIP, RISK AND BENEFIT

Ownership, risk and benefit in and to the Business shall pass to the Purchaser on the Effective Date.

(ALTERNATIVE CLAUSE)8
11.1 Ownership in and to the Business shall pass to the Purchaser on the Closing Date.
11.2 The risk in and benefit attaching to the Business and the Business Assets shall pass to the Purchaser on the Effective Date, subject to clause 11.3.

11.3 From the Effective Date until the Closing Date, the Purchaser will be deemed to have conducted the Business on behalf of the Seller, as agent for the Seller and the Seller authorises the Purchaser to do so.  All profits earned and losses incurred in relation to the Business after the Effective Date shall, subject to fulfilment of the conditions precedent specified in clause 3.1, be the sole and exclusive property of the Purchaser.

11.4 During the period between the Effective Date and the Closing Date, the Purchaser9 undertakes:

11.4.1 to conduct and carry on the Business in the ordinary and regular course;

11.4.2 that it will use its best endeavours to ensure there will be no material adverse change in the financial position in relation to the Business; 

11.4.3 that it will not enter into any transaction or incur any liability or dispose of any asset of or relating to the Business save in the ordinary and regular course of conduct of the Business.

11.5 Between the Effective Date and the Closing Date, representatives of the Seller will have reasonable access to the Business and during that period neither the Seller nor the Purchaser will be entitled to introduce any change of any nature in the trading style of the Business or to vary the nature of the Business without the prior written consent of the other Party, which consent will not be unreasonably withheld.

12. EMPLOYEES

12.1 The Parties agree that with effect from the Effective Date, section 197(2)(a) of the Labour Relations Act 66 of 1995 (“the LRA”) shall be applicable in relation to the Employees and that accordingly the employment of each Employee will continue in force with the Purchaser as the “new employer” in terms of the LRA10.  Accordingly, and given the absence of agreement as referred to in section 197(3) of the LRA:

12.1.1 all the rights and obligations between the Seller, as the “old employer”, and each Employee as at the Effective Date will continue in force as if they were rights and obligations between the Purchaser, as the “new employer”, and each such Employee;  and

12.1.2 anything done before the transfer of the Business by or in relation to the “old employer” will be considered to have been done by or in relation to the “new employer”.

12.2 The Purchaser indemnifies the Seller against any claims against it by persons whose contracts of employment, but for a failure of the Purchaser to comply with the provisions of section 197 of the LRA, would have transferred to the Purchaser in terms of this Agreement.  Should any such claims be made against the Seller, the Seller shall afford the Purchaser an opportunity to assist the Seller to contest the claim and, subject to an indemnity against costs being given by the Purchaser to the Seller, in a form acceptable to the Seller, the Purchaser shall be entitled to control such proceedings and engage attorneys and Counsel for such purpose.

12.3 The Parties shall at all times use their best endeavours to ensure that a valid transfer of the contracts of employment of the Employees in terms of section 197 of the LRA takes place and to defend all claims which may arise from such transfer or the failure of such transfer.

12.4 The Purchaser will assume responsibility for the payment of all accrued leave pay and bonus entitlements of the Employees from the Effective Date and for the purposes of their employment with the Purchaser, will recognise the period of any employment of such employees with the Seller.
12.5 The Purchaser acknowledges that it shall be solely responsible for the costs occasioned in any retrenchment of any of the transferring Employees (and consequently for any retrenchment monies or severance payments which may legally become due and payable to any such employees) and, accordingly, the Purchaser indemnifies and holds the Seller harmless against any loss or liability which the Seller may sustain arising from any such retrenchment.

12.6 The Purchaser shall be responsible and liable for any costs incurred by the Seller in defending or opposing any demand, claim, action or any other legal proceedings made or instituted against the Seller in respect of any liability referred to in clause 12.2, including all costs which may be awarded against the Seller in respect of any such demand, claim, action or other legal proceedings, provided that:

12.6.1 The Purchaser shall have received prior written notice from the Seller beforehand of the Seller’s intention to incur any such costs;  and

12.6.2 The Purchaser shall be entitled to contest the demand, claim, action or other legal proceedings referred to in clause 12.2, to appoint its own legal representatives and to control the proceedings in regard thereto.

12.7 Employees or former employees of the Business at the Effective Date who are entitled to disability benefits from various funds and/or insurers (collectively “the Funds”) and pensioners will remain the responsibility of the Funds.  To the extent that the Business presently makes contributions to the Funds in this connection, such contributions together with increases in the ordinary course, shall be the responsibility of and for the account of the Purchaser from the Effective Date.

12.8 Liability for post-retirement medical aid contributions of pensioners at the Effective Date will be and remain the responsibility of the Funds.  To the extent that the Business is at present bearing any of the costs of subsidising pensioners’ medical aid contributions, the costs of such subsidisation together with increases in the ordinary course, shall be the responsibility of and for the account of the Purchaser from the Effective Date.

13. RECORDS

13.1 The Seller shall deliver to the Purchaser the books and records relating to the Business, including copies of the Contracts, Book Debts and the employment contracts between the Business and the Employees, within five Business Days of the Signature Date but the Seller shall be entitled to access and to make copies from such documents and records of the Business insofar as they refer to periods prior to the Effective Date and which are required by the Seller to meet its obligations arising prior to the Effective Date.

14. WARRANTIES

14.1 The Seller gives to the Purchaser the following undertakings and warranties (collectively “the Warranties”), that:

14.1.1 the Seller is and on the Closing Date will be able to give free and unencumbered title to the Business and the Business Assets to the Purchaser;

14.1.2 the Seller is and on the Closing Date will be the sole owner of the Business and the Business Assets;

14.1.3 save as set out in Schedule [(] hereto, none of the Business Assets is at the Closing Date subject to any hire purchase or credit agreement, lease, pledge, lien, hypothec, mortgage, notarial bond or other encumbrance;

14.1.4 the Business will be carried on in the ordinary and regular course between the Effective Date and the Closing Date;

14.1.5 no person other than the Purchaser has or will have on the Closing Date any right or option to acquire the Business or to acquire any of the Business Assets other than in the ordinary course of business;

14.1.6 between the Effective Date and the Closing Date, there will be no material adverse change in the financial position of the Business;

14.1.7 between the Effective Date and the Closing Date the Business Assets will be maintained in good order and condition in the ordinary course of business save for fair wear and tear;11
14.1.8 the books and records of the Seller in regard to the Business have been properly maintained according to law and will be capable of being written up within a reasonable time so as to record all the transactions of the Business;

14.1.9 the Seller has maintained an updated and accurate register of assets;

14.1.10 the Business Assets comprise all the assets involved in carrying on the Business;

14.1.11 the Seller is not a party to nor threatened with any litigation or arbitration in respect of the Business not covered by insurance and it is not aware of any facts which may give rise thereto;

14.1.12 there is no unfunded liability in respect of any defined benefits or contribution fund or medical aid of the Business;

14.1.13 all employment contracts with employees have been entered into in the ordinary course of business and do not contain any unusual or abnormal terms or conditions.

14.1.14 the Seller will not, without the consent of the Purchaser, vary the terms and conditions of employment or working conditions of any of the transferring Employees of the Seller;

14.1.15 save as disclosed to the Purchaser in writing, no person has any right (including any option or right of first refusal) to purchase or acquire any of the Business Assets;  

14.1.16 the Seller has not, within the past 12 months, been subject to any order or been a party to an application under the Labour Relations Act, 1995 or been a party to any application for the establishment of a conciliation board in terms of the said Act, or any application to any industrial counsel having jurisdiction in respect of or any part of the Business regarding the terms and conditions of employment of the Employees, or any alleged unfair labour practice affecting any such Employees, nor is the Seller aware of any fact or circumstance which is likely to give rise to any such proceedings or applications after the date of this Agreement and further that if the Seller has been involved in any labour issues, as envisaged by this clause, there is no pending or outstanding proceedings and all the labour issues have been settled;

14.1.17 the Seller will not enter into any transaction or incur any liability or dispose of any asset of or relating to the Business save in the ordinary and regular cause of conduct of the Business;

14.1.18 the Seller has, to the best of its knowledge and belief, made a full and complete disclosure to the Purchaser of all material information relating to the Business.
14.2 The Seller gives to the Purchaser the warranties in respect of the Business, it having been agreed that:

14.2.1 the warranties shall also be deemed to be representations and undertakings by the Seller in favour of the Purchaser; 

14.2.2 each warranty shall prima facie be deemed to be a representation of fact introducing the Purchaser to enter into the Agreement;

14.2.3 in so far as any of the warranties is promissory or relates to a future event, it shall be deemed to have been given as at the date for fulfilment of the promise or for the happening of the event, as the case may be; and

14.2.4 each warranty shall be a separate warranty and in no way limited or restricted by reference to or inference from the terms of any other warranty. 

14.3 The Purchaser enters into this Agreement in reliance upon the warranties.  

14.4 Unless otherwise stated or otherwise required by the context, the warranties shall apply as at the Effective Date and the Closing Date and during the period between those dates.
15. RESTRAINT

15.1 In this clause 15, unless the context clearly dictates otherwise, words and phrases defined hereunder shall bear the following meanings:

15.1.1 “competitive activity” shall mean the activities of [insert description of main activities of the Business] and any other activities carried on in relation to the Business as at or prior to the Effective Date;

15.1.2 “the restraint period” shall mean a period of [(] years from the Effective Date;

15.1.3 “territory” shall mean [insert];

15.1.4 “shareholder” shall include any person holding an option or any other right of acquisition to acquire any shares in any company, any interest in any close corporation or any financial or other interest in the business of a company, firm or undertaking;

15.1.5 “affiliated companies” shall mean any company or organisation which is directly or indirectly controlled by the Seller;

15.1.6 “control” shall mean a company, person or organisation who or which by virtue of ownership of shares, rights or appointment, voting rights, management agreement or agreement of any kind can directly or indirectly control or direct the board or executive body or decision-making process of another company or organisation or any trust of which such party is a donor, beneficiary or trustee; and

15.1.7 “successors in title” shall mean any person who:

15.1.7.1 acquires the Goodwill of the Business;  or

15.1.7.2 has acquired by cession the right to enforce the restraints embodied herein.

15.2 The Seller hereby undertakes to the Purchaser and its successors-in-title that it will not during the restraint period either alone or jointly carry on or be directly or indirectly associated, engaged, concerned or interested, whether financially or otherwise and whether as a proprietor, principal, member, manager, executive, administrator, director, shareholder, consultant, advisor, employee, financier, partner, agent, representative or in any other capacity whatsoever, whether similar to the aforegoing or not, in any firm, business, company, close corporation or other association which carries on a competitive activity anywhere within the territory.

15.3 The Seller acknowledges and agrees that:

15.3.1 the restraints imposed upon it in terms of this clause 15 (interpreted initially in their widest sense as provided in clause 15.2) are reasonable as to subject matter, period and territorial limitation and are not more than reasonably and necessarily required by the Purchaser to maintain the Goodwill of, and its legitimate business interests in respect of the Business;

15.3.2 in the event of any one or more of the aforesaid restraints being found by any Court of competent jurisdiction to be invalid or unlawful or unenforceable for any reason, such finding shall in no way affect any of the other restraints, which shall continue to be and remain of full force and effect and it is specifically agreed that if any such restraints, read as a whole, shall be adjudged to go beyond what is reasonable in all the circumstances for the protection of the Purchaser’s proprietary rights but would be adjudged reasonable if part or parts of the wording thereof were deleted, then such restraints shall apply with such words deleted.

15.3.3 No restraints referred to in this clause 15 shall apply to any direct or indirect shareholding by the Seller in any company listed on a recognised stock exchange where the aggregate direct and indirect holdings of the Seller do not exceed 5% (five per cent) of any class of that listed company’s issued share capital and the interest of the Seller in that company is solely that of a shareholder.

15.3.4 The provisions of this clause 15 shall apply mutatis mutandis to any affiliated companies and any subsidiary of the Seller.  The Seller shall procure that each such affiliated company or subsidiary be bound thereby, any reference to the Seller being read as a reference to such affiliated company or wholly-owned subsidiary of the Seller.

16. PUBLICATION IN TERMS OF THE INSOLVENCY ACT

16.1 The Seller and the Purchaser undertake to each other that immediately either of them becomes aware of any proceedings instituted by any person or persons (“unsatisfied creditors”), pursuant to the publication in terms of clause 3, who purport to have any claim, which, if unsatisfied, may result in the disposal of the Business in terms of this Agreement being void as against the unsatisfied creditors concerned in terms of section 34(3) of the Insolvency Act, it will immediately notify the other Party in writing.
16.2 Notwithstanding the provisions of clause 8, if on the Closing Date, there remain any unsatisfied creditors:

16.2.1 whose claims have not been discharged by or on behalf of the Seller; or

16.2.2 who have not been given an undertaking by or on behalf of the Seller to discharge their claim or claims in a form acceptable to the unsatisfied creditor; or

16.2.3 who have not waived in writing their rights derived from the provisions of section 34(3) of the Insolvency Act,
the Purchaser will have the right (but no obligation) in addition to any other rights which it may have in law to pay all or any amounts claimed by any creditor and to set off such amounts against the Purchase Price or otherwise recover such amounts from the Seller.

ALTERNATIVE CLAUSE12
16.3 It is recorded that no publication of the sale of the business in terms of this Agreement will be made in accordance with the provisions of the Insolvency Act.  Accordingly, the Seller indemnifies and holds the Purchaser harmless from and against all and any loss or damages which the Purchaser may suffer or incur arising out of the failure to advertise the sale of the business in terms of the Insolvency Act.
16.4 The Purchaser shall be obliged to give written notice to the Seller as soon as it becomes aware of any proceedings to attach or take possession of any of the Business Assets by any persons against whom this transaction is void in terms of the Insolvency Act.
16.5 Should the Purchaser give notice to the Seller in terms of  clause 16.2, and should the Seller fail, within seven days of receipt by it of such notice to procure that the Business Assets concerned are released from attachment or are returned to the Purchaser, as the case may be, then the Purchaser shall be entitled to settle the liability and recover the amount thereof from the Seller or, at the Purchaser’s discretion, to exercise the remedies conferred on the Purchaser by clause 17.

17. BREACH

Should either Party (“the defaulting party”) commit a breach of any of the provisions hereof, then the other Party (“the aggrieved party”) shall, if it wishes to enforce its rights hereunder, be obliged to give the defaulting party 14 days written notice to remedy the breach.  If the defaulting party fails to comply with such notice, the aggrieved party shall be entitled to cancel this agreement against the defaulting party or to claim immediate payment and/or performance by the defaulting party of all of the defaulting party’s obligations whether or not the due date for payment and/or performance shall have arrived, in either event without prejudice to the aggrieved party’s rights to claim damages.  The aforegoing is without prejudice to such other rights as the aggrieved party may have at law.

18. DOMICILIUM

18.1 The Parties hereto choose domicilia citandi et executandi for all purposes of and in connection with this Agreement as follows:

18.1.1 the Seller:

Physical:
[insert]

Postal:
[insert]

Facsimile:
[insert]

18.1.2 the Purchaser:
Physical:
[insert]

Postal:
[insert]

Facsimile:
[insert]

18.2 Either Party hereto shall be entitled to change its domicilium from time to time, provided that any new domicilium selected by it shall be an address other than a box number in the Republic of South Africa, and any such change shall only be effective upon receipt of notice in writing by the other Parties of such change.

18.3 All notices, demands, communications or payments intended for either Party shall be made or given at such Party’s domicilium for the time being.

18.4 A notice sent by one Party to another Party shall be deemed to be received:

18.4.1 on the same day, if delivered by hand;

18.4.2 on the same day of transmission if sent by telex or telefax and if sent by telefax with receipt received confirming completion of transmission;

18.4.3 on the fifth day after posting, if sent by prepaid registered mail.

18.5 Notwithstanding anything to the contrary herein contained a written notice or communication actually received by a Party shall be an adequate written notice or communication to it notwithstanding that it was not sent to or delivered at its chosen domicilium citandi et executandi.

19. CONFIDENTIALITY

Each of the Parties shall keep confidential and not without the prior written consent of all the other Parties disclose or divulge to any third party the contents of this Agreement or any agreement entered into pursuant to this Agreement except as may be required to comply with any applicable governmental or regulatory authority, rule, regulation or order or to enforce any of the terms of this Agreement.

20. COSTS

The Parties shall bear their own costs of and incidental to the negotiation, preparation and execution of this Agreement.

21. SEVERABILITY

If any clause or term of this Agreement should be invalid, unenforceable or illegal, then the remaining terms and provisions of this Agreement shall be deemed to be severable therefrom and shall continue in full force and effect unless such invalidity, unenforceability or illegality goes to the root of this Agreement.

22. GENERAL

22.1 This document constitutes the sole record of the agreement between the Parties in regard to the subject matter thereof.

22.2 No Party shall be bound by any express or implied term, representation, warranty, promise or the like, not recorded herein.

22.3 No addition to, variation or consensual cancellation of this Agreement shall be of any force or effect unless in writing and signed by or on behalf of all the Parties.

22.4 No indulgence which any of the Parties (“the grantor”) may grant to any other or others of them (“the grantee(s)”) shall constitute a waiver of any of the rights of the grantor, who shall not thereby be precluded from exercising any rights against the grantee(s) which might have arisen in the past or which might arise in the future.

22.5 The Parties undertake at all times to do all such things, to perform all such acts and to take all such steps and to procure the doing of all such things, the performance of all such actions and the taking of all such steps as may be open to them and necessary for or incidental to the putting into effect or maintenance of the terms, conditions and import of this Agreement.

22.6 No Party shall be entitled to cede, assign or otherwise transfer all or any of its rights, interest or obligations under and in terms of this Agreement except with the prior written consent of the other Parties.

SIGNED at ___________________ on this the        day of _________________ 2002 in the presence of the undersigned witnesses.

AS WITNESS:
For and on behalf of
[INSERT]

                       ____________      
____________________________

Name: 

Capacity: 

Who warrants his authority hereto

SIGNED at ___________________ on this the        day of _________________ 2002 in the presence of the undersigned witnesses.

AS WITNESS:
For and on behalf of
[INSERT]

                       ____________      
____________________________

Name: 

Capacity: 

Who warrants his authority hereto

NOTES

1. If the parties agree that the sale of business will not be advertised in terms of section 34 of the Insolvency Act, this condition will not be necessary and the alternative clause 11 need not be used.

2. See section 228 of the Companies Act and section 46 of the Close Corporations Act.

3. For example, under section 13 of the Competition Act.

4. For income tax reasons, it is preferable that the purchase price should not be stated in one lump sum but should rather be apportioned to the different assets e.g. the Fixed Assets and Intellectual Property.

5. Depending on the nature of the Business, it may be important for the Purchaser to assume certain liabilities relating to the Business, such as payments which must be made to essential creditors (such as suppliers) if the Business is to continue as a going concern.  The Purchaser may wish to have the assurance that such creditors will be paid – either by the Seller (in which event the Purchase Price would commonly be held in escrow until acquittances from such creditors are produced by the Seller) or the Purchaser may wish to assume control of the payment of such creditors itself – either out of the Purchase Price or by assuming these liabilities itself.  The Purchaser’s tax position would need to be considered in relation to such payments ie would they be made by the Purchaser in the production of income in the relevant tax year and pursuant to its trade? – see section 11 of the Income Tax Act. 

6. If the sale is on credit (payment of the Purchase Price is delayed to a future date), consideration will have to be given to the date upon which ownership of the Business passes – on the Effective Date or upon payment of the Purchase Price.

7. See section 11(1)(e)(i)(cc) of the VAT Act, as inserted with effect from 1 January 2000.  Traditionally, sale of business agreements were drafted on the basis that the Purchase Price was exclusive of VAT.  In the light of this amendment to the Act, that provision is no longer competent.

8. This clause should be used in the situation where the sale is conditional upon the happening of certain events in the future and the parties agree that between the effective date and the closing date, the business will be conducted by the purchaser.  Under section 34 of the Insolvency Act, the Business (or any assets comprising the Business) may not be transferred before the notice period has elapsed.  Section 34(4) provides that “transfer” “includes actual or constructive transfer of possession” (our emphasis).  It should accordingly be explained to the client why the transfer should be delayed and the Purchaser should ideally only take control of the Business from Closing.  If it is essential that the Purchaser take control of the Business earlier, the Parties should be cautioned that such control (as described in the alternative clause) may, on a conservative interpretation of the section, be interpreted as a “transfer”.  See footnote 9 in regard to the situation where the business is conducted by the seller between the effective date and the closing date.

9. If the sale is subject to conditions precedent but the Purchaser will not assume control of the Business before Closing, the Seller should provide these undertakings rather than the Purchaser – see the warranties in clause 14 – and the preceding clauses may be omitted. 

10. These liabilities should be taken into account in determining the Purchase Price – see clause 5.1.4.  For example, accrued leave and possible retrenchment costs should be considered. 

11. The warranty in 14.1.4, 14.1.6, and 14.1.18, and will only be given if the business is to be conducted by the Seller between the effective date and the closing date.

12. The alternative clause should be used if the sale of the business is not advertised in terms of the Insolvency Act.  It is important to explain to a purchaser (if we act for the purchaser) the consequences of failing to advertise under section 34 – the risk is, that for a period of six months from transfer, the purchaser (having had to surrender the Business to the Seller’s creditors) will rank only as a concurrent creditor for recovery of the purchase price in the event of the seller’s insolvency or winding up.  Accordingly, the financial integrity of the Seller should be evaluated.  If the seller is financially distressed, the safest and most expeditious route may be to procure the liquidation of the seller and have the provisional liquidators sell the Business with the authority of the Master or the High Court, prior to the convening of the first meeting of creditors.








