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DATED 	[insert year]


PARTIES


1.	[Names of Co-Lenders] and NZVIF INVESTMENTS LIMITED (Lenders)

2.	[Investee Company Name] (Company)

3.	[Names of all Existing Shareholders] (Existing Shareholders)

4.	[Names of Individual Warrantors] (Individual Warrantors)

5.	[Names of Key People] (Key People)


BACKGROUND

[bookmark: Recitals]A.	The Company is a company which [insert description of the business carried on, or proposed to be carried on by the Company].

B.	The Lenders have agreed to lend up to $[insert] by way of a loan which can be converted into [ordinary] [preferred] shares in the Company.

C.	The terms of the convertible loan are as set out in this agreement.


THE PARTIES AGREE THAT:

[bookmark: _Toc162689129][bookmark: _Toc163555460][bookmark: _Toc244426018]DEFINITIONS AND INTERPRETATION
In this agreement unless the context indicates otherwise:

Definitions:  

Accounts means in respect of the Company the [unaudited] accounts [audited by the Auditor] for the year ended [insert date] and the management accounts (including statements of financial performance and position) for the period ended [insert date];

Act  means the Companies Act 1993;

Associated Person has the meaning ascribed to the term in Rule 1.8 of the New Zealand Stock Exchange Listing Rules and Associate and Associated have corresponding meanings;

Balance Date means [31 March] in each year;

Board  means the Directors acting as a board of directors;

Business means the Company's [proposed] business as defined in paragraph A of the background;

Business Day means any day (other than a Saturday or Sunday) on which registered banks are open for general over-the-counter banking business in Auckland;

Business Plan means the business plan and annual budget for the Company at a relevant time, where the initial Business Plan will be [as attached as schedule 9]][the business plan agreed pursuant to clause 2.1] and subsequent Business Plans will be adopted in accordance with this agreement;

Chairperson means the chairperson of the Board;

Condition Date means [insert date];

Conditions means the conditions set out in clause 2.1;

Confidential Information means all trade secrets and financial, marketing and technical information, ideas, concepts, know-how, technology, processes, research and knowledge which is confidential or of a sensitive nature, but excludes:

Information Known:  the information known to the recipient on the date of its receipt; or

Information in Public Domain:  the information in the public domain on the date of its receipt or which entered the public domain after the date of its receipt other than by an unauthorised disclosure by a party or any Associate of that party;

Constitution means the constitution to be adopted by the Company with effect from Conversion, in the form attached as schedule 8;

Conversion means the conversion of a some or all of the Loan into Conversion Shares pursuant to clause 4; 

Conversion Amount means the principal amount of the Loan specified by the Lenders for conversion into Conversion Shares in a Conversion Notice;

Conversion Date means the date on which a Conversion Notice is served on the Company by the Lenders;

Conversion Notice means a notice served on the Company pursuant to clause 4.1;

Conversion Rate means the rate calculated on Conversion as follows:




where:

x is the number of Conversion Shares to be issued;

n is the number of months since any portion of the amount being converted was drawn down (rounding up to the nearest month);

y is the amount being converted; and

z is $[insert "issue price" or describe how it is determined eg by reference to next round price];

Conversion Shares means [insert details of shares] having the rights and privileges set out [in the Shareholders' Agreement and the Constitution] [or describe where set out]; 

Director  means a director of the Company;

Drawdown means the drawdown of part of the Loan to the Company pursuant to a Drawdown Certificate;

Drawdown Certificate means a certificate issued by the Company pursuant to clause 3.2;

Drawdown Date means a date on which a Drawdown is paid;

Encumbrance means any mortgage, charge, lien, pledge or other security interest (as defined in the Personal Property Securities Act 1999);

Event of Default means any of the events described in clause 10;

Existing Shareholder means a holder of shares in the Company at the date of this agreement;

Existing Shareholders' Director means a Director appointed by the Existing Shareholders' pursuant to clause 9.4;

GAAP means generally accepted accounting practice within the meaning of section 3 of the Financial Reporting Act 1993;

Independent Director  means a Director appointed by the  Existing Shareholders or the Lenders pursuant to clause 9.5; 

Initial Drawdown Date means [insert date] or [5] Business Days after satisfaction or waiver of all Conditions;

Intellectual Property means all trade marks (including logos), domain names, copyright, patents, registered designs, circuit layouts, rights in computer software, databases and lists, rights in inventions, confidential information, know-how, and trade secrets, operating manuals, quality manuals and all other intellectual property, in each case whether registered or unregistered (including applications for the grant of any of the foregoing) and all rights or forms of protection having equivalent or similar effect to any of the foregoing which may subsist anywhere in the world, and all rights of action, powers and benefits of the same;
Lender Director  means a Director appointed by the Lenders pursuant to clause 9.2;
Lenders' Proportions means the proportions set out in schedule 2;

Loan means the sum of up to $[insert amount] which the Lenders have each agreed to make available to the Company in the proportions set out in the Lenders' Proportions, and on the terms and conditions of this agreement; 

Milestones means the milestones set out in [describe where these are set out] [or][determined when satisfying the Conditions];

Quarter means each three month period ending on the last day of March, June, September and December;

Securities means any shares in the Company or securities which can be converted at the option of the Company and/or the holder into shares in the Company;

Security Deed means a first ranking general security deed to be entered into by the Company in favour of the Lenders in the form attached as schedule 3 on or prior to the Date;

Shareholders' Agreement means the agreement to be entered into by the Lenders, the Company, the Existing Shareholders and the Key People on Conversion taking place, [substantially in the form attached as schedule 7] [a Term Sheet form which is attached as schedule 7];

Taxation includes any and all forms of tax (both domestic and foreign) imposed by any level of government or any public body and includes (without limitation) dividend withholding payments, excess retention tax, duties, levies, tariffs, rates and all charges, interest, penalties, fines, additional tax, costs and expenses incidental and relating to or arising in connection with the re-assessment of any tax or the negotiation and restoration of any dispute as to liability for any tax or any actual or threatened taxation claim; 

Warranties means the representations and warranties set out in schedule 5;

Warrantors means the Company and the Individual Warrantors; and

Warranty Claim means a claim by the Lenders against the Warrantors pursuant to clause 7.

1.1 Interpretation:  In this agreement, unless the context indicates otherwise:

(a) Defined Expressions:  expressions defined in the main body of this agreement have the defined meaning throughout this agreement, including the background;

(b) Headings:  clause and other headings are for ease of reference only and will not affect this agreement's interpretation;

(c) Parties:  references to any party include that party's executors, administrators, successors and permitted assigns;

(d) Persons:  references to a person include an individual, company, corporation, partnership, firm, joint venture, association, trust, unincorporated body of persons, governmental or other regulatory body, authority or entity, in each case whether or not having a separate legal identity;

(e) Plural and Singular:  references to the singular include the plural and vice versa;

(f) Clauses/schedules:  references to clauses and schedules are to clauses in, and the schedules to, this agreement.  Each such schedule forms part of this agreement;

(g) Statutory Provisions:  references to any statutory provision are to statutory provisions in force in New Zealand and include any statutory provision which amends or replaces it, and any by‑law, regulation, order, statutory instrument, determination or subordinate legislation made under it;

(h) Negative Obligations:  any obligation not to do anything includes an obligation not to suffer, permit or cause that thing to be done;

(i) Inclusive Expressions:  the term includes or including (or any similar expression) is deemed to be followed by the words without limitation;

(j) Documents:  references to any document (however described) are references to that document as modified, novated, supplemented, varied or replaced from time to time and in any form, whether on paper or in an electronic form; and

(k) Agreed form:  a document in the agreed form is a reference to a document in a form approved by the Lenders and the Company.


[bookmark: _Ref76171966][bookmark: _Toc162689130][bookmark: _Toc163555461][bookmark: _Toc244426019]CONDITIONS
[bookmark: _Ref39912493][bookmark: _Ref233726444]Conditions:  This agreement is subject to the following conditions entered for the benefit of the Lenders:

final approval by each Lender's board (where the Lender is a company);

[the Lenders in their sole discretion and judgement being satisfied with all aspects of the Lenders' due diligence review of the Company; 

finalisation of the Business Plan; 

agreement on Milestones which must be achieved for Drawdowns following the Initial Drawdown Date;

capitalisation of all outstanding loans [other than the loan(s) of $[insert amount] from [insert lender]];

completion of employment or contractor agreements(s) with the [Key People] [insert names] on terms acceptable to the Lenders (and which include suitable non-competition covenants);

all relevant officers, employees, consultants and contractors (including all Key People) assigning (in a form acceptable to the Lenders) all Intellectual Property linked to the Business or proposed future business;

agreement on the identity of [an][or][insert number] [Independent Directors and a Chairperson];

evidence that any third party consents or other authorisations required to issue the Conversion Shares have been obtained].

[Drafting note: insert additional Conditions or delete the above Conditions as appropriate]

[bookmark: _Ref234041565]Best Endeavours:  The parties will use their best endeavours to fulfil the Conditions by no later than the Condition Date.

[bookmark: _Ref106790047]Access for Due Diligence:  The Existing Shareholders and the Company will allow the Lenders and any persons authorised by the Lenders reasonable access during normal business hours to the records of the Company and to the Company's senior employees and such other personnel and advisers as may be reasonably required by the Lenders for the purpose of carrying out the Lenders' due diligence review and inspection of the Business.

[bookmark: _Ref233727427]Confirmation of Conditions: The Lenders have appointed [insert name] to confirm satisfaction or waiver of each Condition on behalf of the Lenders in accordance with clause 2.5 by providing written confirmation to the Company and each other party substantially in the form attached as schedule 8.

[bookmark: _Ref233726500]Benefit and Satisfaction:  The Conditions are for the benefit of the Lenders and will be satisfied when it is confirmed by or on behalf of all of the Lenders that they have been met to the Lenders' satisfaction or waived.

[bookmark: _Ref51397015]Non-fulfilment:  If the Conditions are not fulfilled or waived by or on behalf of the Lenders by the Condition Date then this agreement will be voidable by the Lenders jointly, or the Company, giving notice in writing to the other of them, and on giving notice:

[bookmark: _Ref106788907][Break Fee:  a break fee of $[insert amount] plus GST (if any) will be payable by the Company to the Lenders if the Conditions were not satisfied due to a breach of clause 2.2 by any of the parties other than the Lenders (but not otherwise); and]

No Further Effect:  subject to [the foregoing and] clauses 12, 13 and 14 of this agreement (which will remain in effect), this agreement will have no further force or effect.

[bookmark: _Toc162689131][bookmark: _Toc163555462][bookmark: _Toc244426020]AVAILABILITY AND PURPOSE OF THE LOAN
[bookmark: _Ref66790251]Drawdown of Loan:  Subject to:

Conditions:  the satisfaction or waiver of the Conditions;

Documents:  the Company providing to the Lenders in a format reasonably satisfactory to the Lenders:

Original Agreement:  an original of this agreement duly executed by the Company;

Provision of Security:  an original of the Security Deed duly signed by the Company; 

Other Documents:  any other documents and/or information as the Lenders or their solicitors, may by notice to the Company request;

Event of Default:  there not having occurred any event which constitutes an Event of Default or results in the Lenders forming a view on reasonable grounds that there has been a breach of a Warranty; and

Adverse Change:  the Lenders being satisfied, in their sole discretion, that there has been no material adverse change in the Business or prospects of the Company; 

the Loan will be available for drawing by the Company from the Initial Drawdown Date for use by the Company [Describe how Loan will be drawn down, eg. $x on Settlement Date and $x on specified dates, or on achievement of Milestones if applicable]] or as otherwise approved by the Lenders and provided that each instalment will be paid on a pro-rata basis in accordance with the Lenders' Proportions [and at the Lenders' discretion if a Milestone due by a relevant date has not been achieved].

Drawdown Certificate:  Before each proposed Drawdown the Company must give to the Lenders a Drawdown Certificate substantially in the form attached as schedule 3. For the avoidance of doubt the Lenders will not be obliged to provide a Drawdown unless they are satisfied with the form and content of the Drawdown Certificate.

Lenders' Acknowledgement:  The Lenders acknowledge that the Company may make a Drawdown in respect of items in the Business Plan where the Company has made the expenditure in relation to those items out of its own funds before the date of the relevant Drawdown.

[bookmark: _Toc162689132][bookmark: _Toc163555463][bookmark: _Toc244426021]CONVERSION
[bookmark: _Ref66783969]Conversion Notice:  All amounts outstanding under the Loan, or any part of the Loan outstanding at a relevant time, will be converted to Conversion Shares if and when the Lenders elect to subscribe for Conversion Shares by serving a Conversion Notice to that effect on the Company.

Conversion:  Subject to clause 4.5, on the Conversion Date the Company will convert the Conversion Amount into new fully paid Conversion Shares at the Conversion Rate and the Conversion Amount will be applied in subscribing for the Conversion Shares.

[bookmark: _Ref66793902]Issue of Conversion Shares:  Conversion Shares arising on conversion of the Loan will be issued and allotted by the Company on the Conversion Date in accordance with the Lenders' Proportions, and will be credited as fully paid and rank pari passu with all shares of the same class on issue on the Conversion Date.  

Fractional Entitlements:  The entitlement of the Lenders to a fraction of a Conversion Share will be rounded up to the nearest whole number of Conversion Shares which result from the conversion of the Loan.

Anti-Dilution: If the Company issues Shares prior to Conversion at a price less than $[insert agreed issue price] per Share, then the number of Shares issued on Conversion will be multiplied by X, where:




where:

A is $[insert agreed issue price]; and

B is the lowest price at which Shares have been issued prior to Conversion.

Other Obligations on Conversion: On or prior to Conversion:

Adopt Constitution:  The Company will adopt the Constitution;

Appoint Directors:  The parties will procure that the persons to be appointed as Directors as at Conversion will be so appointed;

Shareholders' Agreement:  The parties to the Shareholders' Agreement will enter into and execute that agreement; and

File Documents:  The Company will give the requisite notices to the Registrar of Companies and update the minute book and registers of the Company in relation to the issue of the Conversion Shares to the Lenders.

[bookmark: _Toc162689133][bookmark: _Toc163555464][bookmark: _Toc244426022]REPAYMENT OF LOAN AND INTEREST
[bookmark: _Ref66873249]Repayment of Loan:  Any part of the Loan which has not been converted will be repayable by the Company to the Lenders upon demand by the Lenders [at any time after [insert date]].  On receipt of a written demand after that date the Company will repay the amount of the Loan demanded together with interest (if demanded) on the amount of the Loan to be repaid.  Any interest payable will be calculated in accordance with clause 5.3. 

[bookmark: _Ref66873252]Prepayment:  The Lenders will accept prepayments of the Loan in full or in part (in multiples of [$10,000]) at any time provided that:

Notice:  the Company has given not less than 5 Business Days prior notice in writing to the Lenders of its intention to make the repayment and the Company has not received a Conversion Notice in respect of the part of the Loan being repaid prior to expiry of that 5 Business Days notice period;

No Redrawing:  no sum repaid may be redrawn; 

Interest:  if demanded by the Lenders, the Company must pay to the Lenders interest on the amount repaid which will be calculated in accordance with clause 5.3; and

[bookmark: _Ref66873096]Part Prepayment:  if part only of the Loan is repaid the oldest part of the Loan will be deemed to be repaid first.

[bookmark: _Ref66873778]Interest:  Where the Loan has not been converted or repaid pursuant to clauses 5.1 or 5.2 the Lenders may demand that interest will be paid at the rate of [insert rate] per annum, calculated and compounded on a monthly basis.  Where interest is payable it will be payable from the date of Drawdown to the date of repayment (the applicable part of the Loan being repaid or prepaid).  If part only of the Loan is repaid, the oldest part of the Loan will be deemed to be repaid first.

[bookmark: _Toc162689134][bookmark: _Toc163555465][bookmark: _Toc244426023]DEFAULT IN PAYMENT
If any sum is not paid to the Lenders when due, the Company must, upon demand by the Lenders, pay to the Lenders interest on the overdue sum from the due date for payment until the date of payment of that sum to the Lenders (both before and after judgment).  Interest under this clause will accrue on a daily basis and be calculated by reference to successive periods of such duration as the Lenders may select (but not less than a month) at the rate of [insert rate] per annum.  For the avoidance of doubt such interest will be additional to interest payable under clause 5.3.

[bookmark: _Ref39912431][bookmark: _Toc50446875][bookmark: _Toc64261897][bookmark: _Toc69098498][bookmark: _Toc70152954][bookmark: _Toc79338636][bookmark: _Toc79484348][bookmark: _Toc79903607][bookmark: _Toc79904248][bookmark: _Toc79986784][bookmark: _Toc82917788][bookmark: _Toc83011685][bookmark: _Toc84048011][bookmark: _Toc84411404][bookmark: _Toc106592562][bookmark: _Ref106788504][bookmark: _Toc106798379][bookmark: _Toc107912477][bookmark: _Toc107912748][bookmark: _Toc108496140][bookmark: _Toc122764507][bookmark: _Toc122764816][bookmark: _Toc122767766][bookmark: _Toc134846526][bookmark: _Toc135122636][bookmark: _Toc150183877][bookmark: _Toc150187556][bookmark: _Toc150674071][bookmark: _Toc160522997][bookmark: _Toc160523063][bookmark: _Toc161026400][bookmark: _Toc163555466][bookmark: _Toc244426024]WARRANTIES 
[bookmark: _Ref39912757][bookmark: _Ref106789988][bookmark: _Ref233726689]Warranties:  In consideration of the Lenders entering into this agreement:

Company:  the Company warrants and represents to the Lenders for the benefit of the Lenders that each of the Warranties is true and accurate and not intentionally misleading; and

[bookmark: _Ref233726679]Individual Warrantors: the Individual Warrantors warrant that, to the best of their knowledge after due and careful enquiry the Company is not in breach of any of the Warranties.

Time Warranties Given:  The Warranties referred to in clause 7.1 will be deemed to be given on the Initial Drawdown Date and each subsequent Drawdown Date.  [Drafting note:  adapt if there is only one Drawdown Date]

Exclusions from Warranty Claims:  No facts or circumstances will give rise to a Warranty Claim to the extent that those facts or circumstances:

[bookmark: _Ref50446759]Disclosed in Exceptions Schedule:  are fairly disclosed in schedule 5 or in respect of any Drawdown Date after the Initial Drawdown Date, are disclosed in a written disclosure letter provided to the Lenders before that date; or

Actions with Consent:  arise because of an action taken by the Company with the Lenders' or the Investor Directors' prior written consent.

[bookmark: _Ref233726708]Indemnity:  The Company (or where the Individual Warrantors are also in breach of clause 7.1(b) the Warrantors jointly and severally) indemnify the Lenders against any loss or expenses suffered or incurred by the Lenders resulting from a breach of clause 7.1.

General Authority Warranty:  In addition to the Warranties, each party warrants and represents to each of the other parties that:

Authority:  it has the legal right, authority and full power to enter into this agreement and to perform its obligations under it and has taken all necessary corporate and other action to authorise its execution, delivery and performance; and

Binding Obligation:  this agreement constitutes valid and binding obligations of that party enforceable against that party in accordance with its terms.

[bookmark: _Ref66846117][bookmark: _Toc162689135][bookmark: _Toc163555467][bookmark: _Toc244426025]LENDERS' RIGHTS
[bookmark: _Ref39913093][bookmark: _Ref244422696]Major Activities:  The Company (so far as it is lawful for it to do so) [and the Key Person[s]] [severally] undertake[s] to the Lenders that [they] [it] will procure, so far as it lies within [their] [its] powers to do so, that the Company will not, unless approved in writing by [the Lenders] [the Lender Directors]: 

Constitution:  alter its constitution;

Issue Securities:  issue or create (by classification or otherwise) any new Securities;

Alter Structure:  otherwise change the share capital, capital or board structure, or name of the Company;

Sell Shares or Assets:  merge, reorganise, sell or transfer or approve any change in, the ownership and control of any Securities or all or a material part of the assets of the Company or take any steps to liquidate the Company;

Transactions:  enter into any transaction or arrangement likely to have the effect of the Company acquiring rights or interests or incurring obligations or liabilities not specifically identified in the Agreed Budget, the value of which is greater than [$10,000], or any transaction with a any holder of Securities, Director, officer or employee of the Company or any Associate of any of them;

Change Business:  change the primary business of the Company, add any new business to the Company, or terminate any material business of the Company;

Borrowings:  borrowing any money or otherwise providing any guarantee, indemnity or other contingent commitment or granting any security over assets of the Company; or

Dividend:  pay, redeem or declare any dividend on any Securities.

[bookmark: _Ref244423097]NZVIF Ineligible Business:  Without limiting clause 8.1, the Company will not whilst NZVIF remains a Lender, change its principal business to any NZVIF Ineligible Business without the prior written consent of NZVIF.  For the purposes of this clause 8.2 "NZVIF Ineligible Business" means any business which principally involves one or more of property development, retailing, mining or hospitality (but without precluding a business which markets a technology or other innovation to any of these industries), or acting as a financial intermediary.
[bookmark: _Ref150343016]
[bookmark: _Ref244439432]Business Plan and Financial Reporting:  The Company will ensure the Board causes to be prepared and submitted to the Directors for approval:

Business Plan:  on or before [one] month prior to the Balance Date in each year a detailed draft business plan for the Company for the next financial year which includes an annual budget and contains similar detail as the Agreed Budget;

Annual Statements:  no later than [75] Business Days after the end of each financial year of the Company, [unaudited] financial statements [audited by the Auditor];

Quarterly Statements:  within [20] Business Days after the end of each Quarter unaudited financial statements;

[bookmark: _Ref79988649][Monthly Cashflow Statements:  within [5] Business Days after the end of each calendar month, a cashflow statement for that month, and for the financial year to date and a cashflow forecast for the next [3] months]; and

Additional Information: such further information as the Lenders may reasonably require from time to time relating to the Company's Business and/or financial condition.

Quarterly Reports: Within 20 Business Days after the beginning of each Quarter, the Company will deliver to the Lenders a report in relation to the Company's activities and financial performance in the previous Quarter in the form attached as schedule 10.

[bookmark: _Toc244423855][bookmark: _Toc244426027][bookmark: _Toc244423857][bookmark: _Toc244426029][bookmark: _Toc244423859][bookmark: _Toc244426031][bookmark: _Toc244423861][bookmark: _Toc244426033][bookmark: _Toc244423863][bookmark: _Toc244426035][bookmark: _Toc244423865][bookmark: _Toc244426037][bookmark: _Toc163555468][bookmark: _Toc244426038]BOARD
1.2 [bookmark: _Ref39912840]Board Composition:  The Company will have a maximum of [insert number] Directors.

1.3 [bookmark: _Ref50446030][bookmark: _Ref106786887]Lender Directors:  The Lenders will jointly be entitled to appoint [insert number] Director[s] and may remove or replace any person so appointed by written notice to the Company.
[Drafting Note:  delete if Lenders are not to have right to appoint Directors and adapt the rest of this clause]

1.4 [bookmark: _Ref80002103][bookmark: _Ref106787373][bookmark: _Ref233726931]Observation Right:  Each Lender may nominate a person from time to time who will have the right to attend all meetings and proceedings of the Board as an observer and to receive all papers provided to the Board (including those described in clause 8.3), provided such person signs a confidentiality agreement in a form reasonably acceptable to the Board if requested by the Board.

1.5 [bookmark: _Ref233726464]Existing Shareholders' Directors:  The Existing Shareholders will be entitled to appoint [insert number]  Director[s] and may remove or replace any person so appointed and by written notice to the Company.

1.6 [Other Directors:  In addition to the Lender Directors and the Other Shareholders' Director[s], the Lenders and the Other Shareholders will may appoint up to [insert number] additional Independent Directors.]

1.7 Alternate Directors:  Each Director will be entitled to appoint an alternate to act on his or her behalf as a Director and the Company's obligations to the Director will be taken to extend to such alternate.

1.8 Initial Directors:  As at the Initial Drawdown Date, the Directors of the Company will comprise:

(a) Lender Director[s]:  [insert names] as the Lender Director[s]; [and]

(b) Existing Shareholders' Director[s]:  [insert names] as the Existing Shareholders' Director[s]; [and]

(c) [Independent Director[s]:  [insert names] as the Independent Director[s].]

1.9 Chairperson:  The Chairperson will be a Director appointed by a majority vote of the Board (acceptable to the Lenders).  The Chairperson will [not] have an additional casting vote.

1.10 Quorum: A quorum for a meeting of the Board will be a majority of Directors, including at least one Lender Director and at least one Existing Shareholders' Director (or their respective alternates in each case). 

1.11 Meetings:  The Board will meet [bi-][monthly][six weekly].  The parties will ensure that, at least 5 Business Days before each meeting, the Directors receive a meeting agenda and all relevant board papers for that meeting including:

(a) Report:  a report from the [Managing Director][Chief Executive Officer] setting out the key issues relating to the Business;

(b) Cashflow:  a cashflow forecast showing forecast cashflows for each of the [insert number] months from and including the current month; [and] 

(c) [Statements:  the most up‑to‑date financial statements as described in clause 8.4; and]

(d) Other:  any other information or reports as requested by the Directors.

Draft minutes of each board meeting will be provided to every Director within [5] Business Days after the meeting.  

1.12 Directors' Fees and Expenses:  

(a) Fees:  [The Chairperson will be paid $[insert amount] per [annum][meeting], [any Independent Directors will be paid $[insert amount] per [annum][meeting] and] [the [Lender] [other] Directors will be paid $[insert amount] per [annum][meeting] [but otherwise] attendance at Board meetings will not be remunerated.][or][No Directors' fees will be paid [until at least [insert number] years after the Completion Date] unless authorised by Special Resolution;] and

(b) Expenses:  The Directors will be entitled to be reimbursed by the Company for out-of-pocket expenses reasonably and properly incurred in attending meetings of the Board (or committees thereof) and performing duties authorised by the Board on behalf of the Company, to the extent approved by the Board.

1.13 [bookmark: myfootnote]Insurance:  The Company will take out and maintain at all times directors' and officers' liability insurance cover in respect of those risks (which can be lawfully covered) and to an appropriate level approved by the Board.


[bookmark: _Toc244426040][bookmark: _Toc244426041][bookmark: _Toc244426042][bookmark: _Toc244426044][bookmark: _Toc244426046][bookmark: _Toc244426047][bookmark: _Toc244426048][bookmark: _Toc244426049][bookmark: _Toc244426050][bookmark: _Toc244426051][bookmark: _Toc244426052][bookmark: _Toc244426054][bookmark: _Toc244426056][bookmark: _Toc244426058][bookmark: _Toc244426060][bookmark: _Toc244426062][bookmark: _Toc244426064][bookmark: _Toc244426066][bookmark: _Toc244426068][bookmark: _Toc162689136][bookmark: _Toc163555470][bookmark: _Toc244426069]EVENTS OF DEFAULT
[bookmark: _Ref244424172]If any of the following events occurs:

Default in Payment:  default is made in the payment of any amounts due under this agreement or under any other liability or obligation the Company may have to or with the Lenders;
[bookmark: _Ref156724122]
Breach of Warranty:  the Lenders become aware (based on compelling evidence) of a material breach of Warranty and if the said breach is capable of being rectified, the Company [or the Key Person[s] (as applicable)] fails to rectify the breach of Warranty within 20 Business Days of receipt of written notice from the Lenders requiring the breach to be rectified; 

Default in Conversion:  default is made in the conversion of any amounts of the Loan due to be converted under this agreement;

Default in Performance:  default is made in the observance or performance of any other term of this agreement;

Insolvency Event:  the Company is placed in receivership or voluntary administration or steps are taken to liquidate or dissolve the Company;

Unable to Pay Debts:  the Company is unable to pay or does not pay its debts as they become due and payable; or

Company's Indebtedness Due:  any other indebtedness of the Company becomes due and payable, or capable of being declared so due and payable, prior to its stated maturity, or the Company fails to discharge any other indebtedness on its due date or any creditor of the Company enforces any Encumbrance over any asset of the Company; 

then without prejudice to any other remedy available to the Lenders, the Lenders may at any time after any of those events occurs by written notice to the Company, declare the Lenders' obligations under this agreement to be terminated, and at the option of the Lenders may require repayment of the Loan, all interest on the Loan and all other amounts payable under this agreement to be immediately due and payable.

NZVIF Termination Right:  Notwithstanding clause 10.1, if the Company changes its business in breach of clause 8.3, then without prejudice to any other remedy available to NZVIF, NZVIF may at any time by written notice to the Company declare its obligations under this agreement to be terminated and require the repayment of its Lenders' Proportion of the Loan, all interest on the Loan payable to NZVIF, and all other amounts payable to NZVIF under this agreement to be immediately due and payable. 

2. [bookmark: _Toc162689137][bookmark: _Toc163555472][bookmark: _Toc70152963][bookmark: _Toc79338645][bookmark: _Toc79484357][bookmark: _Toc79903616][bookmark: _Toc79904257][bookmark: _Toc79986793][bookmark: _Toc82917797][bookmark: _Toc83011694][bookmark: _Toc84048020][bookmark: _Toc84411413][bookmark: _Toc106592571][bookmark: _Toc106798388][bookmark: _Toc107912486][bookmark: _Toc107912757][bookmark: _Toc108496149][bookmark: _Toc122764516][bookmark: _Toc122764825][bookmark: _Toc122767775][bookmark: _Toc134846535][bookmark: _Toc135122645][bookmark: _Toc150183886][bookmark: _Toc150187561][bookmark: _Toc150674076][bookmark: _Toc160523002][bookmark: _Toc160523068][bookmark: _Toc161026405][bookmark: _Toc166301296][bookmark: _Toc166902012][bookmark: _Toc188670044][bookmark: _Toc190237599][bookmark: _Toc198960626][bookmark: _Toc233726067][bookmark: _Toc233792405][bookmark: _Toc234040264][bookmark: _Toc242844152][bookmark: _Toc244426070]FURTHER CAPITAL RAISING
No third party will be issued Securities unless that opportunity has first been offered to the Lenders (on a pro rata basis in accordance with the Lenders' Proportions) and the Lenders have been given not less than 30 days to consider the proposed investment. If one or more of the Lenders decides not to take up all or part of their entitlement, such Lender(s) will give written notice to the Company within that 30 day period, in which case the Securities not taken up by such Lender(s) will be offered (on the same terms and on a pro rata basis in each case):

2.1 [bookmark: _Ref233726974]Other Lenders:  to the other Lender(s); and

2.2 [bookmark: _Ref233726988]Other Shareholders:  if any Securities are not taken up by the Lenders under clause 11.1 within 5 Business Days, to the Existing Shareholders.

Any Securities not taken up pursuant to clauses 11.1 and 11.2 may be offered to third parties on terms which are not more favourable than were offered to the Lenders.


3. [bookmark: _Toc188670046][bookmark: _Toc190237601][bookmark: _Toc198960628][bookmark: _Toc233726069][bookmark: _Ref233726522][bookmark: _Toc233792407][bookmark: _Toc234040266][bookmark: _Toc242844154][bookmark: _Toc244426071]TRANSACTION FEES AND COSTS
3.1 Agreement to Pay:  Immediately following payment of the first Drawdown of the Loan to the Company, the Company will pay a sum equivalent to [insert percentage] of the Loan (plus GST) to [insert entity].

3.2 [bookmark: _Ref233727009]Reasonable Costs:  The Company will bear all reasonable out of pocket costs incurred by the Lenders associated with the investment contemplated by this agreement, including all legal costs associated with the preparation of this agreement and all related documents, and all reasonable third party out of pocket expenses incurred by the Lenders associated with due diligence.

3.3 [Budget:  The Lenders undertake to use their best endeavours to contain the expenses described in clause 12.2 within the budget of $[insert amount] and to seek approval from the Company before committing to any expenses that would exceed this budget (such approval not to be unreasonably withheld).]

3.4 Benefit:  The undertakings in this clause 13 confer, and are intended to confer, benefits on [insert names of relevant entities] for the purposes of the Contracts (Privity) Act 1982.

[bookmark: _Toc425327337][bookmark: _Toc429909945][bookmark: _Toc431036952][bookmark: _Toc431105479][bookmark: _Toc433081806][bookmark: _Toc495413293][bookmark: _Toc495906116][bookmark: _Toc495910750][bookmark: _Toc496420315][bookmark: _Toc510541063][bookmark: _Toc23837808][bookmark: _Toc50446886][bookmark: _Toc64261907][bookmark: _Toc69098508][bookmark: _Toc70152967][bookmark: _Toc79338648][bookmark: _Toc79484362][bookmark: _Toc79903621][bookmark: _Toc79904262][bookmark: _Toc79986798][bookmark: _Toc82917802][bookmark: _Toc83011699][bookmark: _Toc84048025][bookmark: _Toc84411418][bookmark: _Toc106592575][bookmark: _Toc106798391][bookmark: _Toc107912489][bookmark: _Toc107912760][bookmark: _Toc108496152][bookmark: _Toc122764519][bookmark: _Toc122764828][bookmark: _Toc122767778][bookmark: _Toc134846538][bookmark: _Toc135122648][bookmark: _Toc150183889][bookmark: _Toc150187564][bookmark: _Toc150674080][bookmark: _Toc160523007][bookmark: _Toc160523073][bookmark: _Toc161026411][bookmark: _Toc166301302][bookmark: _Toc166902020][bookmark: _Toc188670050][bookmark: _Toc190237605][bookmark: _Toc198960632][bookmark: _Toc233726073][bookmark: _Ref233726558][bookmark: _Toc233792411][bookmark: _Toc234040269][bookmark: _Toc244409233][bookmark: _Toc244426072]OBLIGATIONS TO SURVIVE
Termination of this agreement will not affect the parties' rights and obligations intended to survive termination, and termination will be without prejudice to, and will not be a waiver, of any claims which any party may have against any other party concerning any breach or other failure to comply with any term or condition of this agreement before the date of termination.

4. [bookmark: _Toc69098510][bookmark: _Toc70152969][bookmark: _Toc79338650][bookmark: _Toc79484364][bookmark: _Toc79903623][bookmark: _Toc79904264][bookmark: _Toc79986800][bookmark: _Toc82917804][bookmark: _Toc83011701][bookmark: _Toc84048027][bookmark: _Toc84411420][bookmark: _Toc106592577][bookmark: _Ref106788801][bookmark: _Toc106798393][bookmark: _Toc107912491][bookmark: _Toc107912762][bookmark: _Ref108493449][bookmark: _Toc108496154][bookmark: _Toc122764521][bookmark: _Toc122764830][bookmark: _Toc122767780][bookmark: _Toc134846540][bookmark: _Toc135122650][bookmark: _Toc150183891][bookmark: _Toc150187565][bookmark: _Toc150674081][bookmark: _Toc160523008][bookmark: _Toc160523074][bookmark: _Toc161026412][bookmark: _Toc166301303][bookmark: _Toc166902021][bookmark: _Toc188670051][bookmark: _Toc190237606][bookmark: _Toc198960633][bookmark: _Toc233726074][bookmark: _Ref233726571][bookmark: _Toc233792412][bookmark: _Toc234040270][bookmark: _Ref234041791][bookmark: _Toc242844158][bookmark: _Toc244426073]CONFIDENTIALITY
4.1 Confidentiality:  All Confidential Information concerning the Company and each of the parties, disclosed by one party to the other parties or the Company (whether oral, written or embodied in any other form) together with this agreement's existence and its terms, are confidential and will only be disclosed by a party:

(a) With Consent:  after obtaining the written consent of the other parties to this agreement, such consent not to be unreasonably withheld;

(b) Officers, etc:  on a confidential basis, in the case of each Shareholder, to an officer, employee or professional adviser of that Shareholder;

(c) [bookmark: _Ref234041812]Required By Law:  as required by applicable law or by a stock exchange, or any court or government agency, after consulting with the other parties to the extent reasonably possible about the form and content of the disclosure;  or

(d) Agreement:  as required in connection with the implementation or enforcement of this agreement,

and each party must use its reasonable endeavours to ensure any permitted disclosure is kept confidential by the party to whom the disclosure is made.

4.2 Release of Company Information:  The parties will consult in good faith in respect of any information they intend to release to third parties in respect of the Company.  

4.3 Return of Information:  Where a party is no longer a party to this agreement or a shareholder in the Company, that party will immediately return all Confidential Information in its possession or control to the other parties or the Company, from whom it received the Confidential Information.

4.4 Survive Termination:  The confidentiality obligations under this clause 14 will continue beyond this agreement's termination or a Shareholder ceasing to be a Shareholder, unless and until the Confidential Information enters the public domain.
[bookmark: _Toc166902025][bookmark: _Toc188670054][bookmark: _Toc190237609][bookmark: _Toc198960636][bookmark: _Toc233726077][bookmark: _Toc233792415][bookmark: _Toc234040273][bookmark: _Toc242844161][bookmark: _Toc244426074]NOTICES
Method of Delivery:  Any written notice required under this agreement must be signed by a duly authorised senior representative of the party giving that notice and will be deemed validly given only if:

delivered by hand to the intended recipient's address as set out in schedule 1; or

sent by facsimile to the intended recipient's facsimile number as set out in schedule 1 and if the sender's facsimile machine confirms transmission to the intended recipient.

Time of Delivery:  Any notice transmitted by facsimile or delivered after 5 pm on a Business Day, or at any time on a non Business Day, will be deemed received at 9 am on the next Business Day (being, in each case, the time of day at the intended place of receipt of that notice).
5. [bookmark: _Toc244422354][bookmark: _Toc244423873][bookmark: _Toc244426075][bookmark: _Toc244422356][bookmark: _Toc244423875][bookmark: _Toc244426077][bookmark: _Toc244422358][bookmark: _Toc244423877][bookmark: _Toc244426079][bookmark: _Toc244422360][bookmark: _Toc244423879][bookmark: _Toc244426081][bookmark: _Toc244422362][bookmark: _Toc244423881][bookmark: _Toc244426083][bookmark: _Toc244422364][bookmark: _Toc244423883][bookmark: _Toc244426085][bookmark: _Toc244422366][bookmark: _Toc244423885][bookmark: _Toc244426087][bookmark: _Toc244422368][bookmark: _Toc244423887][bookmark: _Toc244426089][bookmark: _Toc244422370][bookmark: _Toc244423889][bookmark: _Toc244426091][bookmark: _Toc244422372][bookmark: _Toc244423891][bookmark: _Toc244426093][bookmark: _Toc244422374][bookmark: _Toc244423893][bookmark: _Toc244426095][bookmark: _Toc244422376][bookmark: _Toc244423895][bookmark: _Toc244426097][bookmark: _Toc244422378][bookmark: _Toc244423897][bookmark: _Toc244426099][bookmark: _Toc244422380][bookmark: _Toc244423899][bookmark: _Toc244426101][bookmark: _Toc244422382][bookmark: _Toc244423901][bookmark: _Toc244426103][bookmark: _Toc244422384][bookmark: _Toc244423903][bookmark: _Toc244426105][bookmark: _Toc190237618][bookmark: _Toc198960645][bookmark: _Toc233726086][bookmark: _Toc233792424][bookmark: _Toc234040275][bookmark: _Toc242844163][bookmark: _Toc244426106]NO RELIANCE
Each of the parties confirms to the other parties that it:

5.1 Independent Advice:  has had the opportunity to instruct and receive separate legal advice on the terms and effect of this agreement; and

5.2 No Reliance:  has not entered into this agreement in reliance on any warranties, representations or other statements made by any of the other parties, except as expressly set out in this agreement.

6. [bookmark: _Toc190237619][bookmark: _Toc198960646][bookmark: _Toc233726087][bookmark: _Ref233727462][bookmark: _Toc233792425][bookmark: _Toc234040276][bookmark: _Toc242844164][bookmark: _Toc244426107]LENDER DISCLAIMERS
6.1 [bookmark: _Ref234816200]Disclaimers:  The Lenders each acknowledge that they have not received or relied on any representations, warranties or other assurances from [insert name of relevant entity], NZVIF or any of their respective affiliates, employees or officers (Relevant Parties) in relation to any aspect of the investment in the Company or the financial or operational position or prospects of the Company and its Business.  They further acknowledge that they have no rights of recourse to any of the Relevant Parties and unconditionally waive any claim (whether arising in tort, contract, by operation of law or otherwise) they might have had against any of the Relevant Parties.  

6.2 Contracts Privity:  The acknowledgment and waivers contained in clause 17.1 are promises which confer, and are intended to confer, a benefit upon each of the Relevant Parties, and accordingly the provisions of the Contracts (Privity) Act 1982 apply to, and for the benefit of, each of them.]
7. [bookmark: _Toc244426108]GENERAL
7.1 Further Assurances:  The parties will each execute and deliver such other documents, pass such resolutions and do such further and other things as may be necessary to implement and carry out this agreement's intent including without limitation, exercising their respective best efforts to ensure the Directors appointed by them act in accordance with this agreement's intent.

7.2 Modification:  This agreement may only be amended by a written instrument signed by each party. 

7.3 Waiver of breach:  No party will be treated as having waived any right under this agreement unless the waiver is in writing and signed by such party.  Any such waiver by a party of a breach of any provision of this agreement will not constitute a waiver of any subsequent or continuing breach of such provision or of the breach of any other provision of this agreement by that party.

7.4 Governing Law and Jurisdiction:  This agreement will be governed by and construed in accordance with New Zealand law.  The parties submit to the exclusive jurisdiction of the New Zealand Courts in respect of all matters relating to this agreement.

7.5 Severability:  If anything in this agreement is unenforceable, illegal or void, it may be severed and the rest of this agreement will remain in force. 

7.6 Implied Relationships:  Except to the extent of the authorities contained in clause 2.4, nothing expressed or implied in this agreement constitutes any party as the partner, agent, employee or officer of, or as a joint venturer with, any other party.  No party will make any contrary representation to any other person.  

7.7 Facsimile Execution and Counterparts:  The parties may execute a counterpart copy of this agreement by photocopying a facsimile, or printing out an email version, of this agreement and executing that photocopy or email version.  Where a party executes such a counterpart copy and transmits the signed execution page of that counterpart copy by facsimile to the other parties, then, for the purposes of this agreement:

(a) Proof:  the transmission will be deemed proof of signature of the original; and

(b) Counterpart:  the signed counterpart copy will be deemed an original for the purposes of this agreement.

7.8 Entire Agreement:  This agreement and the documents referred to in this agreement constitute the entire understanding and agreement between the parties relating to the matters dealt with in this agreement and supersede all prior understandings, agreements, representations and correspondence between the parties.

7.9 Non Merger:  The warranties, undertakings, obligations and indemnities given under this agreement will not merge or be treated as discharged on any Drawdown Date but will remain enforceable to the fullest extent, despite any rule of law to the contrary.

7.10 Disclosure by NZVIF:  The parties acknowledge that NZVIF is required to report on the economic impact of NZVIF's investment in the Company (including revenue generated, number of employees and tax paid), provided NZVIF will only report and disclose that information on an aggregated basis and in a form that preserves the confidentiality of such information (subject to clause 14.1(c)).  

8. [bookmark: _Toc234040277][bookmark: _Toc234040279][bookmark: _Toc166902017][bookmark: _Toc188670066][bookmark: _Toc190237621][bookmark: _Toc198960648][bookmark: _Toc233726089][bookmark: _Toc233792427][bookmark: _Toc234040280][bookmark: _Ref234041882][bookmark: _Toc242844165][bookmark: _Toc244426109][TRUSTEE LIABILITY]
8.1 Independent Trustee:  This clause 19 applies if any of the signatories for a party are trustees of a trust and who have no right to, or interest in, any of the assets of the trust except in his, her, or its capacity as trustee of that trust (each such person being an Independent Trustee).  

8.2 Liability:  The liability of each Independent Trustee under or in connection with this agreement (including liability for breach of a duty, including any duty of care) will not be an unlimited personal liability and is limited to the assets for the time being of the relevant trust (including proceeds of realisation or reinvestment of any of those assets) which are in that Independent Trustee’s hands as trustee in the proper course of the administration of that trust.  Those assets will not include any capital or income of the relevant trust which has been transferred or paid to or appropriated or applied to the benefit of any person in accordance with the deed establishing the trust.

8.3 Breach of Trust:  However, if due to a breach of trust as a direct consequence of dishonesty by the Independent Trustee, any party claiming under or in connection with this agreement is unable to recover from the assets for the time being of that trust all or any moneys properly payable to that party, then that party may seek to recover those moneys from the personal assets of that Independent Trustee provided that in doing so, that party may only recover the amount (if any) by which the value of the relevant trust assets has been diminished due to the breach of trust.]



SIGNATURES



SIGNED on behalf of [insert name of Lender]:


		
Full name of director/authorised signatory


		
Signature of director/authorised signatory

		
Full name of director/authorised signatory

		
Signature of director/authorised signatory





SIGNED for and on behalf of NZVIF INVESTMENTS LIMITED by:


		
Full name of director/authorised signatory


		
Signature of director/authorised signatory

		
Full name of director/authorised signatory

		
Signature of director/authorised signatory





SIGNED by [Company] by:


		
Full name of director/authorised signatory


		
Signature of director/authorised signatory

		
Full name of director/authorised signatory

		
Signature of director/authorised signatory






	SIGNED by [insert Existing Shareholder's name]:

	

	
[insert name]





	SIGNED by [insert name of Individual Warrantor]:

	

	
[insert name]




	SIGNED by [insert name of Individual Warrantor]:

	

	
[insert name]




	SIGNED by [insert name of Individual Warrantor]:

	

	
[insert name]




	SIGNED by [insert name of Key Person]:

	

	
[insert name]




	SIGNED by [insert name of Key Person]:

	

	
[insert name]
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SCHEDULE 1

COMPANY AND PARTY DETAILS


Name:  

Issued shares and shareholders

	Name of Shareholder

	Number of Shares

	

	


	

	


	

	




Share options and any other equity conversion rights:	


Directors:	


Encumbrances:	


Subsidiaries:	


Parties and Notice Details:

	Name
	Address for Notices and Fascimile Number

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	




SCHEDULE 2

LENDERS' PROPORTIONS

	Name of Lender

	Lender's Proportion (%)
	Maximum Loan Amount ($)

	[

	
	

	

	
	]






SCHEDULE 3 

FORM OF DRAWDOWN CERTIFICATE


To:	  [                          ] (the Lenders)

From:	[                          ] (the Company)

[date]

Notice is hereby given that the Company wishes to drawdown the sum of $[insert] of its Loan pursuant to the terms of the Convertible Loan Agreement dated [insert] (Agreement).

Pursuant to the Agreement and in further consideration of the advance of the Drawdown the Company hereby warrants and represents to the Lenders that:

1.	The Drawdown is required by the Company for the purpose of funding the following: [insert details]

2.	No Event of Default or breach of Warranty under the Convertible Loan Agreement has occurred. 

3.	Attached to this Drawdown Certificate is true and accurate evidence confirming the Company's progress in progressing its Business Plan [and satisfaction of the relevant Milestone(s) applicable to the tranche of the Loan to which this certificate relates.];

Capitalised expressions in this certificate have the same meanings as in the Agreement.


Signed by [Company]





Signed by [Key Person[s]] 




SCHEDULE 4

GENERAL SECURITY DEED

SCHEDULE 5 

WARRANTIES

[bookmark: _Toc166301320][bookmark: _Toc166902040][bookmark: _Toc188670067][bookmark: _Toc190237622][bookmark: _Toc198960649][bookmark: _Toc233726090][bookmark: _Toc233792428][bookmark: _Toc234040281][bookmark: _Toc234816450]iNFORMATION DISCLOSED
Schedules:  The details set out in schedule 1 are true and accurate.

Information:  All factual information was at the time and in the context it was given to the Lenders true and accurate in all material respects (and not misleading in its context, whether by omission or otherwise).  All documents given to the Lenders are true and complete copies of the originals.

Full Disclosure:  All information relating to the Company which is material for the evaluation of its financial condition and trading prospects has been fully and accurately disclosed to the Lenders in a manner that would not mislead a reasonable investor as to the state of the Company.

Business Plan:  The Warrantors do not disagree with any statement of opinion contained in the Business Plan and, as far as the Warrantors are aware, the factual information in the Business Plan is true and accurate in all material respects and all material assumptions on which the Business Plan are based are set out in the Business Plan.

[bookmark: _Toc166301321][bookmark: _Toc166902041][bookmark: _Toc188670068][bookmark: _Toc190237623][bookmark: _Toc198960650][bookmark: _Toc233726091][bookmark: _Toc233792429][bookmark: _Toc234040282][bookmark: _Toc234816451]SHARES AND OPTIONS 
Shares and Options:  The shares and options described in schedule 1 constitute all of the issued Securities and all rights to be issued Securities of the Company immediately prior to Completion.

No Shareholdings:  The Company has no shares or other securities in any other company and no partnership interest in any other business and has not agreed to acquire any such shares, securities or partnership interest.

[bookmark: _Toc166301322][bookmark: _Toc166902042][bookmark: _Toc188670069][bookmark: _Toc190237624][bookmark: _Toc198960651][bookmark: _Toc233726092][bookmark: _Toc233792430][bookmark: _Toc234040283][bookmark: _Toc234816452]TRANSACTIONS WITH THE EXISTING SHAREHOLDERS
Arrangements with Existing Shareholders:  There are no:

loans made by the Company to the Existing Shareholders, or any Associate of any Existing Shareholder;

save in relation to unpaid salaries or expenses, debts owing by the Company to the Existing Shareholders or any Associate of any Existing Shareholder; or

guarantees entered into by the Company in respect of any loans, debts or other obligations of the Existing Shareholders and/or of any Associate of any Existing Shareholder.

Related Contracts:  Except for services provided to the Company by the Existing Shareholders and/or any Associate of them: 

there are no existing and continuing contracts or arrangements between the Company and Existing Shareholders and/or any Associate of any Existing Shareholder; and

the Company does not depend in any material respect upon the use of any property, right or asset owned by, or facilities or services provided by any Existing Shareholder or any Associate of them.

Competition by Existing Shareholders:  None of the Existing Shareholders nor any Associates of the Existing Shareholders is directly or indirectly engaged or concerned or interested in any way whatsoever in any other business competitive with the Business.

[bookmark: _Toc166301323][bookmark: _Toc166902043][bookmark: _Toc188670070][bookmark: _Toc190237625][bookmark: _Toc198960652][bookmark: _Toc233726093][bookmark: _Toc233792431][bookmark: _Toc234040284][bookmark: _Toc234816453]VALID AUTHORISATIONS
All requirements of the Act and the Company's constitution (if any) have been, or will be, complied with on a timely basis in relation to the issue of the Conversion Shares and the execution of this agreement and the allotment and issue of the Conversion Shares to the Lenders have been authorised by all necessary corporate and other acts and do not violate any trust deed, instrument, agreement or other arrangement to which the Company is party.

[bookmark: _Toc166301324][bookmark: _Toc166902044][bookmark: _Toc188670071][bookmark: _Toc190237626][bookmark: _Toc198960653][bookmark: _Toc233726094][bookmark: _Toc233792432][bookmark: _Toc234040285][bookmark: _Toc234816454]ASSETS UNENCUMBERED
As at the date of execution of this agreement, any material assets of the Company or any subsidiary of the Company (as the case may be)  are free of all encumbrances, mortgages, liens, charges, or any other claim by a third party.

[bookmark: _Toc166301325][bookmark: _Toc166902045][bookmark: _Toc188670072][bookmark: _Toc190237627][bookmark: _Toc198960654][bookmark: _Toc233726095][bookmark: _Toc233792433][bookmark: _Toc234040286][bookmark: _Toc234816455]INTELLECTUAL PROPERTY
Ownership:  All Intellectual Property and other rights necessary to carry on the Business, and to carry it on as proposed in the Business Plan, are the full legal, beneficial and unencumbered property of the Company.

No Infringement:  The Business as now carried on and as proposed to be carried on in the Business Plan does not infringe any Intellectual Property rights of any other person and, as far as the Warrantors are aware, no claims relating to Intellectual Property used by the Company are pending or threatened by any third party.

No Rights Granted:  No rights of any nature have been granted to any other person or in relation to Intellectual Property created or developed by the Company.

Related Party Claims:  All Intellectual Property created by the Existing Shareholders and current and former contractors and employees of the Company and which is used, or proposed to be used, by the Company in connection with its current or proposed Business (as set out in the Business Plan), is vested in and beneficially owned by the Company.

Third Party Intellectual Property:  The Company is not in breach of any agreement to which it is a party relating to the use of material Intellectual Property owned by a third party. 

Confidential Information:  As far as the Warrantors are aware, there has not been any unauthorised disclosure of any of the Company's financial or trade secrets or other Confidential Information.
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accounts
Preparation:  The Accounts have been prepared in accordance with applicable New Zealand legislation and GAAP and so as to give a true and fair view of the state of affairs of the Company at the end of each accounting period covered by the Accounts and of the profits and losses for that period.

Since Accounts Date:  Since the date of the Accounts, the Company has not:

authorised or paid any dividend, or made any other distribution (as defined in the Companies Act 1993) or repaid any loans from Shareholders (other than with prior written consent of the Lenders or as specified in this agreement); or

undertaken or committed to any substantial item of capital or other expenditure, other than in the ordinary course of its ordinary business or otherwise without the Lenders' prior written consent.
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No Litigation:  The Company is not a party to any legal action or proceedings, arbitration, or statutory or governmental inquiry of any kind, nor is the Company aware of any such legal proceedings, arbitration or inquiry, pending or threatened against, or involving, the Company.

No Existing Cause of Action:  As far as the Warrantors are aware, there is not any cause of action, or facts or circumstances existing that could or might be used for commencing legal proceedings, either civil or criminal, against the Company.
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No Disputes:  The Company is not involved in any employment, labour or personal grievance dispute or problem, or any dispute with any employee representative or organisation or body of employees, and no event has occurred which might give rise to any such dispute.

No Profit Sharing Arrangements:  The Company is not a party to a contract or arrangement under which any of its officers or employees is entitled to receive a share of income or profits or a bonus calculated on turnover, income or profits, or any component of any of them, or any similar benefit.
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Material Contracts:  All material contracts, commitments or arrangements of any nature whatsoever to which the Company is party have been disclosed to the Lenders.

No Breach of Contract:  As far as the Warrantors are aware the Company is not in breach of any material contract, commitment or arrangement of any nature whatsoever to which it is a party.

Agents:  No person is authorised to act as agent for the Company or to bind the Company (other than the Directors of the Company acting as a Board) and there are not in force any powers of attorney given by the Company.

Commission:  No one is entitled to receive from the Company any finder’s fee, brokerage or other commission in connection with financing of the Company.

[bookmark: _Toc166301330][bookmark: _Toc166902050][bookmark: _Toc188670077][bookmark: _Toc190237632][bookmark: _Toc198960659][bookmark: _Toc233726100][bookmark: _Toc233792438][bookmark: _Toc234040291][bookmark: _Toc234816460]TAXATION
Lodgement of Returns:  The Company has lodged all Taxation returns, reports, declarations, notices, certificates, reconciliations and other information required to be lodged by them with the appropriate body within the relevant time limits.  

Accuracy:  All such returns, reports, declarations, notices, certificates, reconciliations and other information were accurate, complete and not misleading on lodgement, were made on a proper basis and are not the subject of any dispute.  

No Taxation Consequences from IP Transfer:  The Company is not liable for any Taxation as a consequence of the transfer of Intellectual Property to the Company.
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The Company has properly kept and maintained:

Accounting Records:  all accounting records and books of account properly entered and containing true, full and accurate records of all matters required to be dealt with in accordance with GAAP;

Statutory Records:  all minute books, records, registers and other records required by law containing full and accurate records of all matters required to be recorded in them; and

Returns:  all returns, resolutions and other documents required to be made and all such documents required by relevant law to be delivered or filed with the Registrar of Companies have been delivered or filed within the time required by law and are true and accurate.
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Consents:  The Company holds all consents required for the carrying on of the Business and as far as the Warrantors are aware is not in breach of the terms and conditions of any such consents.

Consents Not Prejudiced:  None of these consents will be prejudiced or revoked by virtue of the execution, delivery and performance of this agreement.
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The Company is not affected by any material commitment or obligation which has not been reflected in the Accounts or specifically approved by the Investor in writing or disclosed to 
the Investor before the date of this agreement.
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FORM OF CONDITIONS PRECEDENT LETTER

The Lenders]
c/- NZVIF Investments Limited
Unit 1B
Ascot Office Park
93-95 Ascot Avenue
Greenlane
AUCKLAND


Convertible Loan Investment in [insert name of investee company] – Confirmation of Satisfaction of Conditions

Pursuant to clause [insert] of the Convertible Loan Agreement in relation to [insert name of investee company], I confirm that the Conditions in clause 2.1 have been satisfied, as follows:

	Condition

	Comments

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	




Yours faithfully



[insert name of person confirming]


cc	[insert name of investee company]
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