
DEVELOPMENT SERVICES AGREEMENT
THIS DEVELOPMENT SERVICES AGREEMENT (this "Agreement"), dated as of this________ day of  __________, 2012 (the "Effective Date"), is made and entered into between MULTIPROP, INC., a Colorado corporation ("Developer"), and FLYWHEEL INDUSTRIES, LLC, a Colorado limited liability company ("Owner").

RECITALS
A. 
Owner plans to acquire that certain real property in the County of Boulder, State of Colorado as more particularly described on Exhibit A attached hereto (the "Property").

B.
Owner desires to develop the Property for an approximately 80,000 square foot office/ warehouse /manufacturing facility for its Affiliate (defined below), Spark Fun Electronics Inc., a Colorado corporation (the “Project”).

C. 
Owner wishes to engage Developer to manage the planning, financing, and development for the Project as set forth in this Agreement, and Developer wishes to accept such engagement, upon all of the terms and subject to the conditions hereinafter set forth.

AGREEMENT
NOW, THEREFORE, in consideration of the foregoing premises, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Owner and Developer hereby covenant, stipulate, and agree as follows: 

1 
Engagement of Developer.  Owner hereby engages Developer and authorizes Developer, subject to the terms and conditions hereof, to provide services relating to the management of the planning, financing, and development of the Project set forth in Exhibit B hereto (the “Services”).  Developer hereby accepts such engagement and agrees to perform the Services.  Developer shall cause the Services to be performed using reasonable skill and care, and shall use reasonable efforts to cause the Project to be completed in an efficient, orderly and economical manner, consistent with and subject to the terms and conditions of this Agreement.  The Services do not include, and Developer shall have no responsibility for or authority over, control of cash inflows and outflows relating to the Project. 

2.
Certain Definitions.
“Affiliate” means, with respect to any Person (defined below), any other Person that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with, such Person.  For purposes of this definition, the terms “control,” “controlling,” “controlled by” and “under common control with,” as used with respect to any Person, means the possession, directly or indirectly, of the power to direct the management and policies of a Person, whether through the ownership of voting securities or by contract.

“Hard Costs for Construction of the Project” shall mean all of the costs incurred in the construction of the Project, other than professional fees (including but not limited to legal, architectural and engineering), governmental, permit, and utility related fees, construction loan interest, and financing fees.  Hard Costs for Construction of the Project include, but are not limited to, all sums and contractor fees paid to contractors in connection with the Project, any sums paid for materials, labor, equipment, and services furnished in connection with the Project, and other direct costs of construction in connection with the Project.
“Losses” means all damages, awards, judgments, assessments, fines, sanctions, penalties, taxes, all interest thereon, all costs and expenses of investigating any claim, action, lawsuit, arbitration or other proceeding and any appeal therefrom, all actual reasonable attorneys’, accountants’ and expert witness’ fees incurred in connection therewith, whether or not such claim, action, lawsuit, arbitration or proceeding is ultimately defeated and any and all amounts paid incident to any compromise or settlement of any such claim, action, lawsuit, arbitration or proceeding.

“Person” means an individual, corporation, partnership, limited liability company, association, trust or other entity or organization.

“Reimbursable Costs” means the out of pocket costs and expenses actually incurred by Developer (other than salaries or other compensation of Developer’s employees, shareholders or directors) in connection with the performance of the Services, including but not limited to any costs and expenses incurred by Developer in connection with the Services required hereunder for travel or lodging.

3.
Compensation of Developer.  In consideration of Developer’s Services, Owner shall pay to Developer, __% of the Hard Costs for Construction of the Project (the “Developer Fee”).  At the same time that Owner pays or is required to pay (whichever occurs first) any Hard Costs for Construction of the Project, Owner shall pay Developer __% of such Hard Costs for Construction of the Project.  In addition to the Developer Fee, Owner shall reimburse Developer for all Reimbursable Costs within 10 days after submission of a request for payment of such Reimbursable Costs by Developer to Owner.

4.
Term.  This Agreement shall commence on the Effective Date and, unless earlier terminated pursuant to the provisions of Section 5, 6, or 7, shall terminate upon the completion of the Project.

5.
Termination by Owner with Cause.  

(a)  Owner shall have the right to terminate this Agreement for Cause (defined below) by giving five (5) days written notice to Developer of such termination at any time, without prejudice to its other rights or remedies under this Agreement, at law or in equity, and take possession of all work performed hereunder by Developer and perform the Services by whatever method Owner may deem expedient effective upon such termination.

(b) For purposes of this Agreement, the term “Cause” shall mean the occurrence of any one or more of the following:

i. conviction by any principal of Developer of, or plea by any principal of Developer of guilty or nolo contendere to, a felony or any crime of moral turpitude;

ii
Developer’s or any of its Affiliates’ commission of an act, or omission to act, that constitutes fraud or embezzlement against Owner; or

iii
a material breach by Developer of this Agreement or any other agreement, a breach of which has a material adverse effect on the Project, which Developer has not cured within thirty (30) days following Developer’s receipt of written notice from Owner stating the particular action(s) or inaction(s) that constitute such breach.

(c) In the event this Agreement is terminated for Cause pursuant to Section 5(a), Owner shall be required to pay Developer (i) any unpaid portion of the Developer Fee and (ii) any Reimbursable Costs payable pursuant to Section 3, in each case for the period through the effective date of such termination. Nothing in this Section 5(c) shall prevent Owner from seeking monetary damages from Developer in the event Developer is terminated for Cause.
6.
Termination by Owner without Cause.


(a)  Upon one hundred eighty (180) days prior written notice to Developer, Owner may terminate this Agreement at any time without Cause.


(b)  In the event this Agreement is terminated without Cause pursuant to Section 6(a), Owner shall be required to pay Developer (i) any unpaid portion of the Developer Fee and (ii) any Reimbursable Costs payable pursuant to Section 3, in each case for the period through the effective date of such termination and (iii) a termination fee equal to 30% of 3% of the remaining estimated Hard Costs of Construction of the Project.  Said termination fee is intended to compensate Developer for its work in the planning stages of the Project for which no compensation is paid until Hard Costs of Construction of the Project are incurred.

7.
Termination by Developer.  Developer may terminate this Agreement in the event of an Owner Default.  The following shall constitute an “Owner Default”: (i) failure of Owner to pay to Developer any amount becoming due and payable hereunder, within five (5) days after written notice from Developer of such failure; and (ii) failure of Owner to comply with any material provision of this Agreement, and the continuation of such failure for fifteen (15) days after written notice thereof from Developer to Owner; provided, however, that if the time required to cure and remedy such default shall exceed fifteen (15) days, Owner shall not be in default hereunder if Owner commences to cure such failure as soon as reasonably practicable in view of all circumstances and thereafter diligently prosecutes such curative efforts to completion. In addition to the right to terminate this Agreement, upon the occurrence of any Owner Default (after any applicable notice and cure periods), Developer may, at any time while such Owner Default continues, exercise any other remedies that may be provided at law or in equity.  During the continuance of any Owner Default, Developer may also suspend Developer's performance under this Agreement, and any such suspension by Developer shall not constitute a breach of this Agreement, nor shall it affect Developer's right to the Development Fee, or any portion thereof.  Nothing in this Section 7 shall prevent Developer from seeking monetary damages from Owner in the event of Developer’s termination hereunder.
8.
Books and Records.  As set forth in Exhibit B, it is contemplated that Developer will, as part of the Services, review and approve or disapprove of all invoices submitted by architects, engineers, contractors and suppliers.  Developer will maintain good records of all such invoices together will all other financial records that Developer receives in connection with the Project. Developer shall make available all such records to Owner, upon Owner’s request.  Developer shall cooperate with Owner and provide any information reasonably requested by Owner and any other reasonable assistance with respect to the on-going preparation and maintenance of Owner’s books and records.  Developer shall deliver to Owner the originals if available, or photocopies of all material notices, requests or other communications or documents received by Developer on behalf of Owner relating to the Project, from the architects, engineers, and contractors and any other creditor of Owner, the issuer of Owner’s insurance policies, and any governmental, regulatory or supervisory entity and shall retain copies of such notices, requests, or other communications or documents, which shall be available for periodic examination by representatives of Owner during Developer’s normal business hours upon reasonable prior notice, for a reasonable period thereafter.  Owner agrees to maintain and make available for periodic examination by representatives of Developer during Owner’s normal business hours upon reasonable prior notice, its own books and records with respect to the Project, including general ledgers and journals reflecting all costs and expenses incurred with respect to the Project, all bills received and paid and any and all other disbursements made with respect to the Project.  

9.
Indemnification.  Owner shall indemnify, defend, protect and hold harmless Developer, and each of its shareholders, directors, officers, managers, employees, agents, attorneys, and representatives (collectively, the “Indemnified Parties) to the fullest extent permitted by applicable law from and against any and all Losses which may be incurred or suffered by any Indemnified Party and which may arise out of, result from or in any way relate to any claim, action, lawsuit or proceeding by any Person other than Owner, to which an Indemnified Party may become subject by reason of the fact that Developer was serving as an agent of Owner, or is or was serving at the request of Owner in connection with provision of the Services under this Agreement, except for such Losses as are determined to have resulted from the Indemnified Party’s gross negligence, fraud, bad faith or willful misconduct.  Upon the occurrence of an event giving rise to any indemnification obligation hereunder, the Indemnified Party shall promptly notify the Owner and provide the Owner with copies of any documents reflecting the claim for which such indemnification is sought. The Indemnified Party shall cooperate with the Owner in the defense of any claim on the condition the Owner shall reimburse the Indemnified Party for any out-of-pocket costs and expenses incurred in connection therewith. The Owner, in its sole discretion, shall be entitled to settle, compromise, discharge or otherwise completely contest any claim or occurrence for which indemnification hereunder is sought, provided that the terms of any settlement, compromise or discharge do not impose any additional liability or potential liability on the Indemnified Party. If the Owner fails to do so, the Indemnified Party is entitled to engage such attorneys and other persons to defend against the claim, as it may choose. The Owner shall pay the reasonable charges and expenses of such attorneys and other persons on a current basis within thirty (30) days of submission of invoices or bills. The indemnification obligations set forth herein, shall indefinitely survive the termination of this Agreement.

10.
Limitation of Liability.  Notwithstanding anything to the contrary contained in this Agreement, Developer shall not be liable to Owner for any damage or destruction of the Property, or any action or failure to act of an architect, engineer or other third-party contractors or any subcontractor working on the Project, unless such action or failure to act is a result of Developer's gross negligence or willful misconduct.  Each party hereby waives its right to consequential and punitive damages.

11.
No Personal Liability. In no event shall any member, shareholder, manager, director, officer, employee, representative, attorney, or agent of a party hereto or their respective Affiliates have any personal liability for the performance of such party's obligations under this Agreement.

12.
Insurance. Owner shall carry commercial general liability insurance, on an occurrence form, adequate to protect the interest of the parties hereto, which shall name Developer as an additional insured; and shall be the primary liability insurance for all claims or liabilities arising from, or incidental to this Agreement.  General liability risks and key exposures to be covered shall include, but not be limited to, the Property and Developer’s Services in connection with the Property, blanket contractual, personal injury, and completed operations.  The limits of each policy shall not be less than $1,000,000 per occurrence for bodily injury, personal injury and property damage and subject to a $2,000,000 annual aggregate.  Owner shall also carry builder’s risk insurance in an amount at least equal to the replacement cost of the improvements being constructed for the Project.  Owner waives and releases all claims against Developer for any damage to the Project that is covered by Owner’s insurance.

13.
Cumulative Remedies.  The rights and remedies of either party under this Agreement with respect to the occurrence of a Consultant Default or Owner Default (as applicable) are cumulative with, and in addition to, any other right or remedy available to such party at law, in equity, or both.

14.
Ratification.  Owner hereby ratifies and approves all actions taken by Developer in connection with the development of the Project prior to the effective date of this Agreement to the extent such actions were taken in accordance with the terms and conditions contained herein.  For the purposes of this Agreement, all such actions shall be deemed to be part of the Services.

15.
Miscellaneous.


(a)  Governing Law.  This Agreement shall be governed by the laws of the State of Colorado, without regard for its conflicts of law provisions.  The parties hereby consent to the exclusive jurisdiction of, and venue in, the state and federal trial courts located in Boulder County, Colorado.


(b)  Attorneys’ Fees.  In the event of any dispute arising in connection with this Agreement, the prevailing party shall be entitled to recover its reasonable attorneys’ fees and court costs from the non-prevailing party, in addition to any other relief granted by a court of competent jurisdiction.


(c)  Assignment.  Neither party shall assign its rights under this Agreement without the prior written consent of the other party.


(d)  Notices.  All notices and other communications under this Agreement shall be in writing and shall be deemed duly given when personally delivered, one day after sent by a reputable national overnight courier service to the address set forth below, or three (3) days after mailing if sent by registered or certified mail, return receipt requested, first class, postage prepaid to the address sent below, or when sent by e-mail at the e-mail address shown below provided that such e-mail is sent during the normal business hours of the party to whom it was sent, and electronic confirmation of the successful transmission of such e-mail is obtained:
If to Owner:








c/o Nathan Seidle








2030 10th St.








Boulder, CO 80302








nathan@sparkfun.com
If to Developer:








Multiprop, Inc.








6676 Gunpark, Suite D








Boulder, CO 80301








don@multiprop.com

Each party may change its foregoing notice addresses at any time by notice given in accordance with this Section 15(d).

(e)  No Third Party Beneficiary.  This Agreement is intended for the benefit of, and shall be enforceable by, the parties hereto, their respective permitted successors and assigns, and not by any third parties.

(f)   Severability.  If any provision of this Agreement or the application thereof to any person or circumstances shall be invalid or unenforceable to any extent, the remainder of this Agreement and the application of such provisions to other persons or circumstances shall not be affected thereby and shall be enforceable to the greatest extend permitted by law.

(g)  Burden; Benefit.  This Agreement shall be binding upon, and shall inure to the benefit of, the parties hereto and their successors and permitted assigns.

(h)  Entire Agreement.  This Agreement, together with any certificates, documents, instruments and writings that are delivered pursuant hereto, constitutes the entire agreement and understanding of the parties in respect of the subject matter hereof and supersedes all prior understandings, agreements or representations by or among the parties, written or oral, to the extent they relate in any way to the subject matter hereof.  The section headings contained in this Agreement are inserted for convenience only and will not affect in any way the meaning or interpretation of this Agreement.

(i)  Force Majeure.  In discharging its duties as set forth in this Agreement, Developer shall be held to a standard of reasonableness and shall not be liable to Owner for matters outside its control, including but not limited to acts of God, civil riot, war, strikes, labor unrest or shortage of material.

(j)  Amendment; Extension; Waiver.  No amendment, modification, waiver, replacement, termination or cancellation of any provision of this Agreement will be valid, unless the same is in writing and signed by the parties hereto.  Each waiver of a right hereunder does not extend beyond the specific event or circumstance giving rise to the right.  No waiver by any party of any default, misrepresentation or breach of warranty or covenant hereunder, whether intentional or not, may be deemed to extend to any prior or subsequent default, misrepresentation or breach of warranty or covenant hereunder or affect in any way any rights arising because of any prior or subsequent such occurrence.  Neither the failure nor any delay on the part of any party to exercise any right or remedy under this Agreement will operate as a waiver thereof, nor does any single or partial exercise of any right or remedy preclude any other or further exercise of the same or of any other right or remedy.

(k)  Counterparts.  This Agreement may be executed in counterparts, and each such counterpart shall be deemed to be an original instrument, but all such counterparts together shall constitute but one agreement.  This Agreement may be executed and delivered in counterpart signature pages executed and delivered via facsimile, e-mail or otherwise, and any such counterpart executed and delivered via facsimile, e-mail or otherwise shall be deemed an original for all intents and purposes.

IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date first written above. 
	OWNER:

FLYWHEEL INDUSTRIES, LLC

By: __________________________

       Nathan Seidle, Member

	

	DEVELOPER:

	

	MULTIPROP, INC.

By: __________________________

       Donald W. Unkefer, Jr., President

	


EXHIBIT A
Legal Description of Property
EXHIBIT B
Services

The specific services to be performed by Developer with respect to the Project shall include the following:

(a) using reasonable commercial efforts to develop Project financial proformas, complete architect, engineer, and contractor selection and contract negotiation, and present to Owner for Owner’s execution the agreements with architects, engineers and contractors;

(b) recommending and administrating value engineering changes as Developer believes are necessary and desirable, upon Owner’s prior approval;

(c) administrating the preparation of plans, specifications, construction documents, and shop drawings for the Project and consulting with Owner and the general contractor with respect to Project design and development;

(d) recommending potential lenders and loan terms for the Project;

(e) negotiating the construction contract for the Project;

(f) recommending, administrating, and coordinating the performance of architects, engineers and contractors with respect to the Project, upon Owner’s prior approval, including (i) administering, processing, and approving change requests for submission to Owner and change orders, (ii) observing and reporting upon completion of punch lists items and (iii) using best efforts to cause the Project to be completed in accordance with the timing and within the budgets  to be developed by Owner, Developer, and the general contractor;

(g) using commercially reasonable efforts to obtain all development, construction and zoning consents, permits, approvals and variances necessary for the Project;

(h) reviewing and approving, or disapproving, all invoices submitted by all architects, engineers, contractors, and suppliers and, submitting to Owner all such approved invoices together with other information as may be required in order to submit a payment requisition to Owner for approval;

(i) supervising the collection and review of all documentation relating to the Project;

(j) observing and reviewing all activities for completion as specified in approved drawings and specifications, and using reasonable efforts to assure that all critical work designated as such in such specifications shall not be covered without first being inspected by Owner and Developer for compliance with such drawings and specifications; and

(k) holding periodic coordination meetings with all architectural and engineering contractors, Owner, and the general contractor. 

Exclusions from Services.  


(a)
Developer is not a licensed architect, engineer or design professional and will not perform design services.  The recommendations and advice of the Developer concerning design alternatives shall be subject to the review and approval of Owner and the Owner’s professional consultants.  It is not the Developer’s responsibility to ascertain that the drawings and specifications are in accordance with applicable laws.  However, if the Developer recognizes that portions of the drawings and specifications are at variance therewith, the Developer shall promptly notify the architect and Owner.


(b)
Developer shall neither have control over or charge of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for safety precautions and programs in connection with the construction of the Project, as these will solely be contractors’ rights and responsibilities.


(c)
Developer shall not be responsible for any contractor’s failure to perform its work in accordance with the requirements of its contract with Owner.  Developer shall not be required to make exhaustive or continuous on-site inspections to check the quality of the work performed by contractors.  However, Developer shall visit the site at intervals appropriate to the stage of the contractors’ operations and shall endeavor to guard the Owner against defects and deficiencies in the Work.  Developer shall inform Owner of any contractor’s failure to perform work as required by the contractor’s contract of which Developer becomes aware.  
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