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Loan Agreement 

Copyright. Terry McMaster & Co Pty A.C.N. 093 279 835
THIS LOAN AGREEMENT is made by the Borrower and the Lender on the Date of the Agreement specified in the Schedule. This loan agreement records the terms of a loan made by the Lender to the Borrower on the Date of the Loan and any further loans made by the Lender to the Borrower.
WHEREAS 
A.	The Lender shall lend the Borrower an agreed amount and may make further loans to the Borrower. 
B. 	The Parties wish to document the provisions of this loan and any further   made by the Lender to the Borrower thereafter. 
C. The Parties intend that this loan agreement shall satisfy the various provisions of the Taxation Law relating to private company loans to shareholders. As a result any loans made by the Lender to the Borrower under this Agreement shall not be treated as un-franked dividends paid 	by the Lender to the Borrower either in the Year the loan is made or in a subsequent Year.  

NOW THE PARTIES AGREE AS FOLLOWS:

1.	Definitions
In this Agreement the following terms have the following meanings:
1.1	"Agreed Loans" means the Loans specified in the Schedule.
1.2 "Agreement" means this Agreement as amended from time to time and includes the Schedule.
1.3	“Amalgamated Loan” has the meaning given to that term in the Taxation Law.
1.4	"Annual Payment" means the annual payment specified in the Schedule.
1.5	"Associate of the Borrower" includes any present or future relative of the Borrower, including a spouse, parent, child, grandchild (including step child and step grandchild and adopted child and adopted grandchild) and any firm or corporation or trust (except a corporation listed on a stock exchange) in which the Borrower or relative of the Borrower has any ownership interest, whether direct or indirect.
1.6	"Associate of the Lender" includes every corporation that is a related corporation within the meaning given under the Corporations Law.
1.7	"Borrower" means the person described in the Schedule as the Borrower and includes the successors of any Borrower and the personal representatives of the Borrower and any Associate of the Borrower.
1.8	"Corporations Act" refers to the Corporations Act 2001 which governs companies throughout Australia and each law of the Commonwealth or a state or a territory of Australia which corresponds with the Corporations Act and to which that reference is capable of application.
1.9	"Date of the Loan" means the date specified in the Schedule as the Date of the Loan in the Agreement.

1.10	"Date of the Agreement" means the date specified in the Schedule as the Date of the Agreement.
1.11	"Drawdown Procedure" means the procedure specified in the Schedule or such other procedure agreed in writing by the Parties.  
1.12	"Interest Rate" has the meaning specified in the Schedule.
1.13	"Lender" means the person described in the Schedule as the Lender and includes the 	successors of the Lender and any Associates of the Lender.
1.14	"Loan" means any amount lent by the Lender to the Borrower on or after the Date of the Loan and includes:
(a) any advance of money or advance of other assets by the Lender to the Borrower,
(b) any provision of financial accommodation by the Lender to the Borrower including any forbearance by the Lender from collecting any amounts due to the Lender from the Borrower for goods or services provided by the Lender to the Borrower.
1.15 “Minimum Annual Payment” has the meaning specified in the Schedule.
1.16 	"Month" means calendar month.
1.17	"Mortgaged property" means any land, goods or other property whatsoever which is the 	subject of any security.
1.18	"Officer of the Lender" includes any director, shareholder or employee of the Lender.
1.19	"Parties" means the Borrower and the Lender and any other Person who may become a party to this Agreement.
1.20	"Person" includes a corporation and a reference to a company includes a corporation and vice versa.
1.21	"Security" means the security given to or held by the Lender for the payment of the whole or part of the principal sum and interest thereon stated in the Schedule.
1.22	"Receiver" includes "receiver and manager". The power to appoint a receiver includes the power to appoint any person or persons as a receiver and manager or as a joint and several receiver and manager.
1.23	"Taxation Law" means the Income Tax Assessment Act 1997, the Income Tax Assessment Act 1936, the Taxation Administration Act 1953 and related legislation, rules and case law.
1.24	“Term" has the meaning specified in the Schedule.
1.25	"Year" means the period of 12 months ending on 30 June each year or such shorter period as the Loan may be in existence for during a year. 
2.	Agreed Loans
The Borrower acknowledges its receipt of the Agreed Loans from the Lender on the Date of the Loan.	
3.	Drawdown Procedures and Security 
3.1	The Lender agrees to lend to the Borrower the Agreed Loans.

3.2	The Parties agrees to observe the Drawdown Procedures.
3.3	The Lender shall not make a loan under sub-clause 3.1 unless:
(a) the Borrower gives at least seven days written notice of its intention to draw down the Agreed Loans, and
(b) the Borrower complies with any other procedures reasonably required by the Lender.
3.4	The Borrower shall provide the Security to the Lender as and when directed to by the Lender.
4. 	Borrower's Covenants
The Borrower agrees: 
4.1 	To pay to the Lender the principal amounts required under this Agreement.
4.2	To pay interest to the Lender as required under this Agreement.
4.3	To pay to the Lender its costs for preparing, stamping and enforcing this Agreement and its securities.  
4.4	To indemnify the Lender against any liability for any monies the Lender may pay and any liability the Lender may incur under this Agreement.
4.5	That the Borrower shall not have the right to repay any part of the Agreed Loans other than as stated in this Agreement or as otherwise agreed in writing by the Borrower and the Lender. 
4.6	Where the Borrower is a trustee or agent: 
(a)   the Borrower shall be bound by this Agreement personally and also in its capacity    as a trustee or agent,  and
(b)	the Borrower has the power to execute and enter into the obligations embodied in this instrument and all necessary procedures have been passed or followed.
4.7	To insure any charged property to a value approved of in writing by the Lender and to record the Lender's name on all policies of insurance as a person with an interest in the property with copies of all such policies to be delivered to the Lender on written request.
5.	Events of Default
The Agreed Loans shall be immediately repayable to the Lender on the happening of any of the following events. 
5.1	If the Borrower defaults in paying any amount under this Agreement.
5.2	If the Borrower fails to perform any obligation under this Agreement.
5.3	If the Borrower commits any act of bankruptcy or offers to compromise any debt owed to any person.
5.4	If there is a change in the financial position of the Borrower which the Lender believes adversely affects the ability of the Borrower to perform any obligations under this Agreement.
6.	Further Covenants
The Borrower agrees that: 
6.1	A certificate produced by the Lender stating the amount owed by the Borrower or that an event of default has occurred shall be conclusive evidence of the facts stated in that certificate.
6.2 	Any notice may be served on the Borrower at the Borrower's address or as last advised to the Lender or may be posted to such address by prepaid post. If posted it shall be deemed served on the day after the date of posting.
6.3	The Lender may assign the benefit of this Agreement to any person.
6.4	The Borrower may not assign the benefit of this Agreement to any person without the prior written consent of the Lender.
6.5	The Borrower shall provide to the Lender details of the Borrower's financial position in such detail and format as required by the Lender within 14 days of being requested to do so in writing by the Lender.
6.6 No waiver by the Lender of a right under this Agreement shall be of any effect unless in writing. No waiver by the Lender of a right shall restrict the ability of the Lender to later enforce that right in any way.
6.7	The Lender may obtain a valuation of any property secured under this Agreement. The Borrower shall pay the valuation costs.
6.8	The Borrower shall be responsible for all costs and duties payable in connection with the preparation and execution of this Agreement.
7.	Interest Rate and Payment of Interest
7.1 The interest rate payable on all amounts owed by the Borrower to the Lender under this Agreement shall be the rate specified in the Schedule.
7.2	Subject to sub-clause 7.3, the interest rate shall be calculated on the daily balance of the Loan.
7.3	No interest shall be payable by the Borrower to the Lender for any part of the Year in which the Loan is first made. This is unless this is required to avoid the Loan being treated as a deemed dividend in the hands of the Borrower under the Taxation Law.
7.4	Interest is payable by the Borrower to the Lender on an Amalgamated Loan from the start of the next Year after the Year to which the Amalgamated Loan relates. This is unless the interest must be paid earlier to avoid the Loan being treated as a deemed dividend in the hands of the Borrower under the Taxation Law.
7.5 The Interest payable by the Borrower to the Lender shall be paid no later than the last day of the Year. This is unless the interest must be paid earlier to avoid the Loan being treated as a deemed dividend in the hands of the Borrower under the Taxation Law.

8.	Term of the Loan, Annual Payment and Minimum Annual Payment
8.1	The Term of the loan shall be the Term stated in the Schedule or such shorter Term that may be required under the Taxation Law to avoid the Loan being treated as a deemed dividend in the hands of the Borrower.
8.2	The annual payment to be paid by the Borrower to the Lender shall be the greater of the Annual Payment stated in the Schedule and the Minimum Annual Payment.  
9. Right of set off and order of payments
9.1 Both the Borrower and the Lender may set off against the Loans any amount payable to the Borrower by the Lender as a dividend and declared in writing by the Lender to be a dividend. There shall be no requirement for the Lender to actually pay this dividend to the Borrower in cash and then have the Borrower pay the cash back to the Lender as a payment under this Agreement.
9.2 If there is more than one Constituent Loan any payment made by the Borrower to the Lender whether by set off or otherwise shall be applied to the Constituent Loans on a pro-rata basis unless the Parties otherwise agree in writing.
9.3	The Lender may set off against the Agreed Loan any debt owed by the Lender to the Borrower.  
10.	Further Conditions
10.1	This section applies if the Taxation Law imposes any further conditions for private company loans not being deemed to be dividends in the hands of the Borrower which are not satisfied by this Agreement 
10.2	The further conditions referred to in sub-clause 1 above shall be deemed to be incorporated into this Agreement and shall take priority over the existing provisions of this Agreement until such time as this Agreement is modified under sub-clause 3.
10.3	The Parties agree that they shall as soon as practicable after becoming aware of any further conditions referred to in sub-clause 1 above execute a new loan agreement. This new loan agreement shall be substantially in the form of this Agreement but shall be modified to reflect those further conditions. This new loan agreement will be deemed to be effective from the date those further conditions first applied to the Parties.  
11.	Proper Law
11.1	This Agreement shall be governed and construed under the laws of the state specified in the Schedule.
11.2	The Lender and the Borrower submit to the jurisdiction of the courts of the state specified in the Schedule.
12.	Schedule
The Schedule forms part of this Agreement.


13.	Gender and Number
Any reference in this Agreement to a gender shall include the opposite gender. Any reference in this Agreement to the singular number shall include the plural and any reference in this Agreement to a plural number shall include the singular number.
14.	Headings
The division of this Agreement into clauses and sub-clauses and the insertion of headings and captions to describe those clauses and sub-clauses are for convenience of reference only. It shall not affect the construction or interpretation of this Agreement or of any matter relating to this Agreement.
15.	Currency
All references in this Agreement to payments in cash or other payments or to currency are, unless it is specifically indicated to the contrary, references to payments in the lawful currency of Australia.
16.	Severability
16.1	Any clause, sub-clause or any other provision of this Agreement or part thereof which is, or becomes, illegal, invalid or unenforceable, shall be severed from this Agreement and be ineffective only to the extent of such illegality, invalidity or unenforceability. 
16.2	The severing of such a clause, sub-clause or provision or part thereof shall not affect the remaining provisions of this Agreement. These provisions shall remain enforceable between the Parties at all times.
17.	Entire Agreement and Understanding
17.1	This Agreement constitutes the entire agreement and understanding between the Parties relating to the subject matter of the Agreement. 
17.2	This Agreement supersedes all agreements and understanding whether oral or written, between the Parties prior to this Agreement.  
17.3 	There are no representations, warranties, conditions express or implied, statutory or otherwise, between the Parties in connection with this Agreement, except as specifically set out in this Agreement.  
17.4	This Agreement was negotiated through joint and open discussions and deliberations by the Parties and each Party had proper and adequate access to competent legal advice and counsel and to other appropriate advice and counsel as may have been required by that Party.  
17.5	This Agreement shall be construed in accordance with its fair meaning and having regard to its intention and substance as determined by its context and shall not be construed either against nor in favor of any of any of the Parties.
18.	Amendments
No amendment of any of the provisions of this Agreement shall be binding on the Parties or otherwise be of any effect unless made in writing and properly signed and executed by each of the Parties to this Agreement.


19.	Waiver
19.1	Any waiver or forbearance in regard to the performance or observation of any provision of this Agreement shall only be valid to the extent it is in writing and has been properly signed and executed by the Parties.  
19.2	Any such waiver or forbearance shall not be binding on any Party who has not expressly consented in writing to be bound by it.


EXECUTED AS A DEED BY THE PARTIES ON THE DATE OF THE AGREEMENT

EXECUTED BY THE LENDER IN ACCORDANCE WITH SECTION 127 OF THE CORPORATIONS ACT 2001 BY BEING SIGNED BY THE SOLE DIRECTOR AND SECRETARY

	
Party

	
Capacity
	
Signature

	
Full Name
	
Sole Director and Secretary
[Name of company] Pty Ltd
 (ACN 000 000 000)

	



EXECUTED BY THE BORROWER IN ACCORDANCE WITH SECTION 127 OF THE CORPORATIONS ACT 2001 BY BEING SIGNED BY THE SOLE DIRECTOR AND SECRETARY

	
Party

	
Capacity
	
Signature

	
Full Name
	
Sole Director and Secretary
[Name of company] Pty Ltd
 (ACN 000 000 000)

	




SCHEDULE

The Borrower	[Name of borrower] of [street address, suburb, state post code]
	
The Lender	[Name of lender] of [street address, suburb, state post code]
 
Agreed Loan		$0,000,000

Agreed Limits		Not applicable

Drawdown procedures
As agreed whether in writing or otherwise from time to time by the Parties.

Interest Rate	
The 'indicator lending rates – bank variable housing loans interest rate' last published by the Reserve Bank of Australia before the start of the relevant Year (currently 7.40%)   or such other rate as may be prescribed under the Taxation Law as being the benchmark interest rate for private company loans that are not to be treated as deemed dividends or such greater rate as may be agreed in writing by the Borrower and the Lender.   

Term
Twenty five years or such other term as may be agreed in writing by the Borrower and the Lender. This is provided that such other term may not be greater than the maximum loan term prescribed under the Taxation Law for the Loan to not be treated as a deemed dividend in the hands of the Borrower.   	Comment by joya: Max 25 years for a Div 7A loan for a secured loan. Max 7 years for an unsecured loan.

Additional Terms 
[bookmark: _GoBack]The loan can be repaid or requested to be repaid by either party giving a sixty days notice.

Annual Payment
Such amount agreed in writing by the Borrower and the Lender provided that such amount shall not be less than the Minimum Annual Payment. 

Minimum Annual Payment
The amount agreed in writing by the parties from time to time or such other amount, provided that the minimum annual payment is not less than the amount required to avoid the Loan being treated as a deemed dividend in the hands of the Borrower under the Taxation Law.

Security
Security is a registered mortgage over [street address, suburb, state post code] [Volume number Folio number].

Proper Law
[State]



Date of the Loan
…………………………………..20…

Date of the Agreement        
. …………………………………20…
	







