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SMALL ESTATE AFFIDAVITS
Section 137 of the Texas Probate Code allows the heirs at law (distributees) of someone who died (decedent) without a will (intestate) to file a Small Estate Affidavit with the Court as an alternative to going through the probate process.  In order for the distributees to file the Small Estate Affidavit the following must be true about the Estate:

1) No petition for the appointment of a personal representative is pending (filed) or has been granted,

2) 30 days have passed since the decedent has died, and

3) The value of the assets of the decedent’s Estate, excluding the value of the Decedent’s homestead and exempt property, is less than or equal to $50,000.00.

The Small Estate Affidavit must be signed in front of a notary by all distributees. If the distributee is a minor, then the Small Estate Affidavit must be signed by the minor’s next of kin.  If the distributee is a ward under a guardianship, then the ward’s guardian must sign the Small Estate Affidavit.  The attached template provides spaces and information for only two distributes; however, you must include anyone who inherits for the decedent as a distributee.  Therefore, you may have to expand the form to include all the necessary names.  

The Small Estate Affidavit must also be signed by 2 disinterested witnesses.  A disinterested witness is a witness who will not benefit from the decedent’s estate.  These witnesses must also be aware of the decedent’s family history.  Friends of the decedent, friends of the family, or friends of the distributees that are over 18 may serve as a disinterested witness.  

REAL PROPERTY AND THE SMALL ESTATE AFFIDAVIT

The Small Estate Affidavit will only transfer title of the decedent’s homestead.  Any other real property owned by the decedent cannot be transferred by using or filing a Small Estate Affidavit.  In order to transfer the decedent’s homestead to the distributees, the real property with a legal description of the real property must be included as one of the decedent’s assets.  Once the Small Estate Affidavit is approved by the Judge, a certified copy of the Affidavit and the Order must be filed (recorded) with the real property records of the county where the real property is located.

You will need to call the County Clerk and ask for the price of their filing fees.  The filing fees vary from county to county.  The first page is usually more than the other pages.  A fee of $15.00 for the first page and $4.00 for each additional page is not uncommon.

HOW TO USE THE SAMPLE

This sample is not provided for you to insert the information on to the form.  It is provided to guide you in drafting your own Small Estate Affidavit.  

< > tells you the type of information needs to be filled.

Paragraphs that have the same number should be deleted except for the one that applies the best.  For example, in the template there are 2 paragraphs with the number 4.  One of those paragraphs should be deleted leaving only the one that applies to the decedent.
Please remember that this form is a template and is not to be filed with the Court or real property records in its current form.
NO. 
     

ESTATE OF
)(


IN THE PROBATE COURT


)(

<<NAME OF DECEDENT>>,
)(


NUMBER _____


)(

DECEASED
)(


_________ COUNTY, TEXAS


SMALL ESTATE AFFIDAVIT 
THE STATE OF TEXAS

COUNTY OF ___________

Each of the undersigned (“Distributees”), being first duly sworn, states on oath and furnishes the following information to the Court:


1.
I have personal knowledge of all facts set forth herein, and they are true and correct.

2.
<<NAME OF DECEDENT>> (“Decedent”) died on <<DATE OF DEATH OF DECEDENT>> in <<CITY OF DEATH>>, <<COUNTY OF DEATH>> County, <<STATE OF DEATH>>. To the best of my knowledge, Decedent died intestate.


3.
Decedent’s domicile was in << COUNTY WHERE DECEDENT LIVED>> County, Texas, where the principal part of Decedent’s property at the time of death was situated.


4.
Decedent was married to and was survived by <<NAME OF DECEDENT’S HEIRS>> on the date of Decedent’s death.

OR


4.  
Decedent was not married on the date of Decedent’s death.


5.
No child was born to or adopted by Decedent.

OR


5.
Only one child, <<NAME OF SURVIVING CHILD>> who survived Decedent, was born to or adopted by Decedent.

OR


5.
Only one child, <<NAME IF PREDECEASED CHILD>> who predeceased Decedent, was born to or adopted by Decedent. No children were born to or adopted by this child.

OR


5.
Only <<NUMBER OF CHILDREN>>children, <<NAME OF DECEDENT’S CHILD>> and <<NAME OF DECEDENT’S SECOND CHILD>> who survived Decedent, were born to or adopted by Decedent.


6.
No petition for the appointment of a personal representative is pending or has been granted for Decedent’s estate.


7.
More than thirty days have elapsed since the death of Decedent.


8.
The value of the entire assets of Decedent as of the date of death, exclusive of homestead and exempt property, does not exceed $50,000, and those nonexempt assets exceed the known liabilities of the estate exclusive of liabilities secured by homestead and exempt property.


9.
The names and addresses of all the distributees, heirs, devisees, and assignees of the money or property of the estate of Decedent, and their right to receive the same, are as follows:



<<NAME OF DISTRIBUTEE>>



<<PHYSICAL ADDRESS OF DISTRIBUTEE>>



<<RELATIONSHIP TO DECEDENT>>



<<SHARE OF ESTATE>> 



<<NAME OF DISTRIBUTEE>>



<<PHYSICAL ADDRESS OF DISTRIBUTEE>>



<<RELATIONSHIP TO DECEDENT>>



<<SHARE OF ESTATE>> 


10.
The known assets and liabilities of Decedent’s estate are as follows:


ASSETS

<<LIST REAL PROPERTY OF DECEDENT>>

<<ESTIMATED VALUE>>

<<LIENS ON THE PROPERTY>>

<<LIST PERSONAL PROPERTY OF DECEDENT>>

<<ESTIMATED VALUE>>

<<ENCUMBRANCES ON THE PROPERTY>>

<<LIST BANK ACCOUNTS OF DECEDENT>>

<<ESTIMATED BALANCE>>

<<ENCUMBRANCES>>

LIABILITIES


Creditor





 Amount of Liability
<<LIST A CREDITOR OF THE DECEDENT>>
       
<<LIST THE AMOUNT OF THE LIABILITY>>



<<LIST A CREDITOR OF THE DECEDENT>>
       
<<LIST THE AMOUNT OF THE LIABILITY>>




11.
Distributees pray that this affidavit and application be approved by the Court and recorded in the Small Estate Records and that the Clerk issue certified copies thereof, in order to allow Distributees to present the same to persons owing money to the estate, having custody or possession of property of the estate, or acting as registrar, fiduciary, or transfer agent of anyone having evidences of money, property, or other right belonging to the estate in order for those persons to pay, deliver, issue, or transfer the property.

<< NAME OF DISTRIBUTEE>>, Distributee

Last three digits of SSN   




SUBSCRIBED AND SWORN TO BEFORE ME by << NAME OF DISTRIBUTEE>> on 








.

Notary Public, State of Texas

Notary’s Name Printed:

My commission expires 


 






________







<< NAME OF SECOND DISTRIBUTEE>>, Distributee







Last three digits of SSN   




SUBSCRIBED AND SWORN TO BEFORE ME by << NAME OF SECOND DISTRIBUTEE>> on 






.
Notary Public, State of Texas

Notary’s Name Printed:

My commission expires 


 
OR

<< NAME OF MINOR DISTRIBUTE>>, Distributee 

by <<NAME OF GUARDIAN>>
natural guardian and next of kin


SUBSCRIBED AND SWORN TO BEFORE ME by <<NAME OF GUARDIAN>>, natural guardian and next of kin of<<NAME OF MINOR DISTRIBUTEE>>, Distributee, on    _________.                                                 
Notary Public, State of Texas

Notary’s Name Printed:

My commission expires 



The undersigned witness, being first duly sworn, states on oath that:


“I have no financial or beneficial interest in the estate of Decedent under the laws of descent and distribution or otherwise. I have read the document to which my affidavit is attached and have personal knowledge of all matters set forth therein and the facts therein set forth are true.”

<<NAME OF WITNESS>>, Witness


SUBSCRIBED AND SWORN TO BEFORE ME by <<NAME OF WITNESS>> on 

___.

Notary Public, State of Texas

Notary’s Name Printed:

My commission expires 





The undersigned witness, being first duly sworn, states on oath that:


“I have no financial or beneficial interest in the estate of Decedent under the laws of descent and distribution or otherwise. I have read the document to which my affidavit is attached and have personal knowledge of all matters set forth therein and the facts therein set forth are true.”








________________________________________








<<NAME OF SECOND WITNESS>>, Witness


SUBSCRIBED AND SWORN TO BEFORE ME by <<NAME OF SECONDWITNESS>> 
on 

___.

Notary Public, State of Texas

Notary’s Name Printed:

My commission expires 




NO. 
     

ESTATE OF
)(


IN THE PROBATE COURT


)(

<<NAME OF DECEDENT>>,
)(


NUMBER _____


)(

DECEASED




     )(


_________ COUNTY, TEXAS
ORDER AND APPROVAL FOR JUDGE ON SMALL ESTATE AFFIDAVIT


The foregoing affidavit of the distributees of the Estate of <<NAME OF DECEDENT>>, deceased, is found to conform to Probate Code §137, has been examined and is approved by the Court on ____________________, 20____.







_______________________________________







Judge Presiding

