Page 1 of 1


Page 9 
[bookmark: _Toc183570157][bookmark: _Toc183573460][bookmark: _Toc188083184][bookmark: _Toc188083597][bookmark: _Toc188084664][bookmark: _Toc188089539][image: gov_rgb]



Part C


Letter of Engagement for Consultancy Services

Version 2.1

May 2015

Page 1 of 1


1


Agency Letterhead

[insert agency reference]

[insert date]

[insert name of consultant - if a company include the ACN/ABN]

[insert address]


Dear [insert title and name]

Consultancy Services for [insert description of services]
I refer to previous discussions with you regarding the proposal for the Minister/Chief Executive of [insert details] (“Client”) to engage you/your company (“you”) to provide the services described in the attached schedule.
The Client offers to engage you to undertake the services under  a contract for services based on the following conditions.
Offer
1. The contract will be on the Terms and Conditions of Engagement, a copy of which is attached to this letter.
2. You will provide the services described in Item 2 of Schedule 1 (“Services”) for the term set out in Item 3 of Schedule 1.
3.	The Services must be performed personally by the persons named in Item 4 of Schedule 1.  If you enter into the contract as an individual then you must perform the Services yourself.  If the Consultant is a company then the employees of the company nominated in Item 4 must perform the Services.
4.	To enable you to carry out the Services:
4.1 you will provide at your expense the facilities, equipment, data and/or other materials described in Item 5 of Schedule 1;
4.2	the Client will provide at its expense the facilities, equipment, data or material described in Item 5 of Schedule 1 at the times and places specified in that Item.
5.	You will carry out the Services at the location specified in Item 6 of Schedule 1.
6.	You will effect and maintain the insurances as required in Item 7 of Schedule 1.
7.	You will prepare the reports specified in Item 8 of Schedule 1.
8.	The fee payable by the Client to you for the provision of the Services is set out in Item 9 of Schedule 1 and is payable at the time and in the manner set out in that Item.
To accept this offer please sign at the foot of the duplicate copy of this letter and return to me no later than [insert date] after which date this proposal will lapse.

Yours faithfully,
[insert name and position of person with authority for and on behalf of the Client]
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ACCEPTANCE


The above offer (including the Schedules and Terms and Conditions of Engagement attached) whereby the Client offers to engage [insert consultant's name] to perform the Services described in Item 2 of Schedule 1 is accepted.


Dated:



Signed

………………………………………..
Name

……………………………………….
Position
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TERMS AND CONDITIONS OF ENGAGEMENT
contract and variations
This contract and the entire agreement between the Client and the Consultant in respect of this consultancy is comprised by: 
These terms and conditions; 
The Schedules 
The letter of offer
The consultant’s acceptance
And any other document that is incorporated by reference. 
This Contract is accepted by the Consultant signing the letter of offer. 
Any variation to the Contract must be in writing and signed by the Client and the Consultant. 
PROJECT MANAGER
The Project Manager for the Client is the person named in Item 11 of Schedule 1.  The Consultant must report to and take instructions from the Project Manager.
SERVICES
The Consultant must perform the services specified in Item 2 of Schedule 1 (“Services”) in accordance with the performance milestones as set out in that Item.
The Consultant must provide the reports specified in Item 8 of Schedule 1 at such times and in such format as is set out in that Item.
The Consultant shall attend such meetings and give such presentations as the Project Manager may from time to time reasonably request.
The Consultant must perform the Services in accordance with this Contract:
professionally, ethically, carefully, skilfully and competently; 
in a timely and efficient manner;
in accordance with the best practices current in the Consultant’s industry; and
strictly in accordance with the standards referred to in Item 2 of Schedule 1 (if any).
The Consultant shall keep proper records of the Consultant’s work pursuant to this Contract and shall as and when reasonably required by the Client supply to the Client evidence of the Consultant’s progress in undertaking the tasks to be performed pursuant to this consultancy.
The Consultant must not subcontract any part of the performance of the Services without the prior written approval of the Client. The Client may require further details and information regarding the proposed subcontractor in making its decision. The Consultant remains responsible for obligations performed by subcontractors to the same extent as if such obligations were performed by the Consultant.
The Services must be performed personally by the persons specified in Item 4 of Schedule 1 (“Consultant’s Staff”).
[bookmark: _Ref324855371]In the performance of the services, the Consultant  must deal fairly with the Client and the Client’s staff in a manner consistent with the public interest.
Without limiting 3.8 above, the Consultant agrees to conduct itself in a manner that does not invite, directly or indirectly, the Client’s officers, employees or agents or any public sector employee (as defined in the Public Sector Act 2009)  to behave unethically, to prefer private interests over the Client’s interests or to otherwise contravene the Code of Ethics for the South Australian Public Sector.  
variation to the services 
If the Client proposes a variation to the scope of the Services by issuing to the Consultant a written notice to that effect, the Consultant must respond with a proposal for implementation of the variation including a price quotation, and must negotiate in good faith to agree on the price and other terms applicable to the variation 
If the parties reach a written agreement on the price and other terms for performance of the variation, the scope of Services, price and terms under this agreement will be varied accordingly and the Consultant must perform the Services as varied. 
FEE AND PAYMENT
The Client shall pay the Consultant the Fee for the Services at the rate and in the manner specified in Item 9 of Schedule 1..
The Consultant shall invoice the Client at the times, and providing such billing information, as required in Item 9 of Schedule 1. .  Provided that the Consultant has performed the Services in accordance with this Agreement to the Client’s reasonable satisfaction undisputed invoices will be paid by the Client within thirty (30) days of the invoice being received.  All invoices must be tax invoices.
The Fee is inclusive of GST.
[bookmark: _Ref232492861]The Consultant represents that:
it is registered under the A New Tax System (Australian Business Number) Act 1999 (Cth); and 
the ABN shown in Item 10 of Schedule 1 is its ABN.
The Consultant acknowledges that should the representations referred to in clause 5.4 be or become incorrect:
the Client may be obliged under the Taxation Administration Act 1953 (Cth) to deduct a withholding from the Fee and will not be obliged to gross up the Fee or make any other compensation to the Consultant; and
if the supply of Services is not a Taxable Supply, the Client is entitled to reduce the Fee by the amount which would have been attributable to GST had the supply been a Taxable Supply.
CONFIDENTIALITY AND SECURITY
Subject to clause 13.3, all information which the Consultant obtains in the course of providing the Services is confidential (except for information that is trivial and in the public domain for reasons other than disclosure by the Consultant) and the Consultant must not disclose such information to any person without the prior written consent of the Project Manager, except when such disclosure is necessary for the purpose of carrying out the Services.  The Consultant must do everything reasonably possible to preserve the confidentiality of the information.
The Consultant, if required by the Client, must give its consent to the conduct of a police check or any other enquiry and the Consultant, if required by the Client, must procure the consent of the Consultant’s Staff to the conduct of a police check or any other enquiry.  The Client reserves the right to refuse entry to the Location to any of the Consultant’s Staff.
The Consultant may only use the Client’s computer systems with the specific authorisation of the Client and only in a manner as directed by the Client from time to time.  The Consultant shall ensure that Consultant’s Staff comply with this clause.
INTELLECTUAL PROPERTY AND DOCUMENTS
The Client owns all intellectual property rights in all things produced by the Consultant as part of the Services.  The Consultant must ensure that in performing the Services it does not infringe the intellectual property rights of any person.  The Consultant shall indemnify the Client against all costs, expenses and liability arising out of any claim that the performance of the Services by the Consultant infringes the intellectual property rights of any person.
[bookmark: _Ref232493023]The Client does not own the Consultant’s intellectual property rights in existence before the date of this Contract or copyright in existing publications or other work produced by or on behalf of the Consultant prior to, or otherwise than in the course of providing the Services.
If this Contract is terminated before the Consultant has completed the Services, the Consultant must licence to the Client, free of charge, the intellectual property rights in any matter referred to in clause 7.2 if the Client needs such a licence to enable it to complete the Services.
The Client owns all documents prepared by the Consultant in connection with this Contract.  Upon termination and at any time on demand by the Client, the Consultant must deliver to the Client all documents provided by or originating from the Client and all documents produced by the Consultant in the course of performing the Services.
INSURANCE
The Consultant must effect and maintain at its expense during the term:
Public and Products Liability Insurance in the name of the Consultant for not less than the amount specified in Item 7 of Schedule 1 for any one event and in the aggregate for products liability in any one policy period or such other amount as the Client may reasonably require and such policy shall include and name the Client and the Crown in right of the State of South Australia as principal;
Professional Indemnity Insurance in the name of the Consultant for not less than the amount specified in Item 7 of Schedule 1 for any one event and in the aggregate in any one policy period or such other amount as the Minister may reasonably require and will be renewed and maintained for a period of years from the date of expiration or earlier termination of this Contract (“the run off”) as stipulated in Item 12 of the Schedule, or if no run-off is stipulated for 3 years; and
Workers compensation insurance in accordance with the applicable worker’s compensation legislation.
The Consultant will maintain the insurances pursuant to this clause with insurers satisfactory to the Client.  The Client in specifying levels of insurance in this Contract accepts no liability for the completeness of their listing, the adequacy of the sum insured, limit of liability, scope of coverage, conditions or exclusions of those insurances in respect to how they may or may not respond to any loss damage or liability.
NON PERFORMANCE
Without limiting the Client’s rights to terminate under clause 10, if the Services, or any performance milestone required by the Project Manager is not undertaken to the Client’s required standard or is not undertaken on time having regard to the time set for completion, then the Client may withhold payment of the Fee until the Services are undertaken to the required standard.

TERMINATION
If the Consultant:
fails to commence or complete work pursuant to this Contract in accordance with the time requirements and performance milestones specified in this Contract;
fails to perform, observe and carry out all the agreements and obligations imposed upon the Consultant by this Contract; 
fails to comply with any default notice given by the Client to the Consultant requiring a breach to be remedied within forty eight (48) hours after the service of the default notice; 
has submitted a declaration in relation to unlawful collusion to the Principal in the procurement process preceding this Contract which is found to be false in any particular;
abandons or refuses to proceed with Services; or
enters into any form of insolvency administration if a Company or becomes bankrupt if an individual, 
then the Client may at any time thereafter without prejudice to any other legal remedies it may have, terminate this Contract forthwith  by written notice to the Consultant.
The Client may terminate this Contract without cause by giving at least 1 week’s written notice.  The Client may give reasonable directions to the Consultant in relation to the performance of the Services up to the date of termination.
If this Contract is terminated the Consultant must return to the Client all equipment, data, material provided by the Client and deliver to the Client results of work undertaken by the Consultant in respect of the Services. 
If the Client terminates the Contract, the Client must pay only the proportion of the Fee commensurate with that part (if any) of the Services undertaken to the Client’s satisfaction (acting reasonably).
Special Conditions	
The Consultant must comply with the special conditions (if any) outlined in Schedule 2. If any of the documents comprising this Contract are inconsistent, they shall take priority in the following order:
the special conditions (if any) in Schedule 2;
these standard terms and conditions (excluding Schedule 1); and
Schedule 1. 
extension of term 
This Contract may be extended for a further period by mutual written agreement of the Consultant and the Client. 
GENERAL
Consultant Status
The Consultant is being engaged for the provision of services and nothing in this Contract constitutes any relationship of employer and employee or partnership between the parties.  The Client has no obligations to the Consultant’s Staff.  The Consultant is responsible for complying with the Income Tax Assessment Act 1997 (Cth) in respect of the Consultant’s employees and the Client is not required to make PAYE deductions from the Fee.
Auditor-General
Nothing in this Contract derogates from the powers of the Auditor-General under the Public Finance and Audit Act 1987 (SA).
[bookmark: _Ref233023729]Contract Disclosure
The Client may disclose this Contract and/or information relating to this Contract in either printed or electronic form and either generally to the public or to a particular person as a result of a specific request.  Nothing in this clause derogates form the Consultant’s obligations under any provision of this Contract or from the provisions of the Freedom of Information Act 1991 (SA).
Conflicts of interest
The Consultant must not have any conflicts of interest in relation to the performance of the Services under this Contract and if an actual or potential conflict of interest exists, arises or may arise in the course of performing the Services (either for the Consultant or the Consultant’s Staff) the Consultant must disclose that information to the Project Manager as soon as practicable after it becomes aware of the conflict or potential conflict.

No Assignment
The Consultant must not assign, novate or encumber any of its rights or obligations under this Contract without first obtaining the written consent of the Client.
Survival
The clauses of this Contract relating to documents, intellectual property rights, insurance and conflicts of interest survive the expiry or termination of this Contract, and in relation to confidentiality, the obligations continue to apply unless the Client notifies the Consultant of its release from those obligations.
Proper Law and Jurisdiction of the Courts
The laws in force in South Australia apply to this Contract.
The courts of South Australia have exclusive jurisdiction to determine any legal proceedings in relation to this Contract. 
Publicity
The Consultant must not make any public announcement or media release in respect of any aspect of this Contract  or the Services without prior written approval by the Client.  





SCHEDULE 1

Consultant
Insert the full name of the Consultant together with its ACN.
Services
The Consultant must provide the following Services:[insert description of services/performance standards/performance milestones].
Term
The Consultant must commence providing the Services on [insert date].
The Consultant must continue to provide the Services until [insert date].
Consultant’s Staff
[insert staff names].
Facilities
The Consultant shall provide the following facilities, equipment, data and/or material for the purpose of providing the Services:
[insert details].
The Client shall provide the following facilities, equipment, data and/or material for the Consultant’s use in carrying out the Services:
[insert details].
Location
The Services must be carried out at [insert address].
Insurances 
Public and Products Liability insurance:
[bookmark: OLE_LINK5][insert amount] 
Professional Indemnity insurance:
[insert amount]
Reports
The Consultant must provide the following written reports to the Client by the following dates:
[insert details of reports and dates].
Fee
The Client will pay to the Consultant the following fees for the Services at the times and in the following manner:
[insert details including provisions relating to variation of the fees and billing requirements and performance milestones linked to payments]
Consultant’s ABN is [insert ABN].

The Client’s Project Manager is [insert name and position of  nominated officer]
ITEM 12		Run Off
[insert period of years] 



SCHEDULE 2
SPECIAL CONDITIONS

1. [bookmark: _Toc418066172]LIABILITY
Note:  In accordance with the Guidelines for the Limitation of Liability of Suppliers, Consultants and Contractors (1 February 2014), where a contract has a value of up to $1 million and has been assessed as having a low risk (after risk treatments) as determined by the Client’s risk management matrix, the following Cabinet Approved Default Liability Limit applies.  If the Cabinet Approved Default Liability Limit does not apply to this contract please delete this clause.
1.1 [bookmark: _GoBack]Except in relation to the prescribed heads of liability in clause 1.2, the Consultant’s liability to the Client in contract (excluding under an indemnity), unintentional torts (including negligence), breach of statutory duty or otherwise in respect of any loss damage or expense is limited to five (5) times the contract value. 
1.2 [bookmark: _Ref418065367]The limitation of liability in clause 1.1 does not apply to liability: 
1.2.1 for personal injury including sickness and death; 
1.2.2 for loss of or damage to tangible property; 
1.2.3 for infringement of intellectual property rights; 
1.2.4 for any liability to a third party arising from any negligent or wrongful act or omission of the Consultant, its employees, agents or subcontractors, or arising from any breach of the Consultant’s contractual obligations to the public authority; 
1.2.5 for an intentional tort; 
1.2.6 for a breach of trust; and 
1.2.7 for fraud or dishonesty.
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