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THIS AGREEMENT is made the                                   day of                                    
    2012
BETWEEN

1. 
THE UNIVERSITY OF BIRMINGHAM of Edgbaston, Birmingham (the “Employer”);

2.
CONTRACTOR (Company registration number  whose registered office is at                                               (the “Contractor”); and
3.
ASSOCIATED ARCHITECTS LLP (Company registration number) whose registered office is at 1 Severn Street Place, The Mailbox Birmingham B1 1ES (the “Consultant”).
WHEREAS

(A)
By written agreement dated [

] (the "Consultant's Appointment") the Consultant was appointed by the Employer to perform certain services (defined therein) in connection with the New Multi Storey Car Park (the "Project") on a site situated at The University of Birmingham, Edgbaston, Birmingham. 

(B)
The Parties to this Agreement have now agreed to the novation of the Consultant's Appointment from (1) the Employer and the Consultant to (2) the Contractor and the Consultant on and subject to the terms and conditions of this Agreement.

NOW IN CONSIDERATION OF THE PAYMENT OF £1 BY THE CONTRACTOR TO THE CONSULTANT (receipt of which the Consultant hereby acknowledges) IT IS HEREBY AGREED as follows:

1. 1  TC "
DEFINITIONS AND INTERPRETATION" \l1 

Definitions and Interpretation
1.1
In this Agreement the following expressions shall have the following meanings:

	Consultant:
	means the person named as the Consultant at the beginning of this Agreement and such person's permitted assigns;



	Consultant's Appointment:
	means the written agreement referred to in Recital A above;



	Contractor:
	means the person named as the Contractor at the beginning of this Agreement and such person's permitted assigns; 



	Employer:
	means the person named as the Employer at the beginning of this Agreement and such person's permitted assigns; 



	Party or Parties:
	means the Employer and/or the Contractor and/or the Consultant;



	Project:
	means the project briefly described in Recital A, more particularly described in the Consultant's Appointment.




1.2
Save to the extent that the context or the express provisions of this Agreement  otherwise require:

1.2.1
headings and sub-headings are for ease of reference only and are not to be taken into consideration in the interpretation or construction of this Agreement;

1.2.2
references to the Clauses are references to Clauses of this Agreement; and

1.2.3
the words “herein”, “hereto” and “hereunder” refer to this Agreement  as a whole and not to the particular Clause in which such word may be used.

2. 2  TC "
NOVATION" \l1 

Novation
2.1 The Consultant Appointment is hereby novated from (1) the Employer and the Consultant to (2) the Contractor and the Consultant.

3. 3  TC "
AFFIRMATION OF CONSULTANT'S APPOINTMENT" \l1 
Affirmation of CONSULTANT's Appointment
3.1 
Henceforth the Consultant shall be bound and shall be deemed always to have been bound to perform the duties and obligations of the "Lead Consultant and Architect" and to perform or procure the performance of the duties and obligations of the Structural Engineer under the Consultant's Appointment and observe the terms and conditions of the Consultant's Appointment for the benefit of the Contractor as if the Contractor were and always had been named as the "Client" in the Consultant's Appointment in place of the Employer.

3.2 Similarly, the Contractor shall be bound and shall be deemed always to have been bound to perform the duties and obligations of the "Client" under the Consultant's Appointment and observe the terms and conditions of the Consultant's Appointment for the benefit of the Consultant as if the Contractor were and always had been named as the "Client" in the Consultant's Appointment in place of the Employer.

3.3 The Consultants accepts that in addition to performing the services required under the Appointment the Contractor requires the services set out in Appendix D to be performed.

4. 4  TC "
WARRANTY AND INDEMNITY IN FAVOUR OF THE CONTRACTOR" \l1 
Warranty and Indemnity in favour of the contractor
4.1 Without prejudice to and/or derogation from the generality of the Consultant's Appointment and/or Clauses 2.1, 3.1 and/or 3.2 of this Agreement, the Consultant hereby warrants and undertakes to the Contractor that his duties and obligations arising under and/or in connection with the Consultant's Appointment, whether required to be performed prior to or after the date hereof, have been and will be performed in accordance with the Consultant's Appointment.

4.2
The Consultant warrants to the Contractor that it shall be liable for any loss and/or damage suffered or incurred by the Contractor arising out of the negligent acts, default or breach by the Consultant in the performance of its obligations under the Consultant's Appointment prior to the date of this Agreement.  The Consultant shall be liable for such legally recoverable loss and/or damage notwithstanding that such loss and/or damage would not have been suffered by the Employer (or suffered or incurred to the same extent by the Employer) and whether or not the Consultant would have been liable to the Employer as a consequence of such negligent act, default or breach. The provisions of this clause 4.2 shall be provided always that the Consultant shall not be liable for the same loss twice.  

5. 5  TC "
RELEASE FROM OBLIGATIONS AND CLAIMS" \l1 

Release from Obligations and Claims
5.1 Subject and without prejudice to Clause 6, the Consultant shall no longer owe any duty or obligation to the Employer under the Consultant's Appointment whether by virtue of its terms or by virtue of any breach or otherwise.

5.2 Similarly, the Employer shall no longer owe any duty or obligation to the Consultant under the Consultant's Appointment whether by virtue of its terms or by virtue of any breach or otherwise. 
5.3 The Consultant accepts and acknowledges that up to the date hereof he has been paid the sum of [XXXXXXX] (excluding VAT) by the Employer.  The Consultant further accepts and acknowledges that this sum represents the balance of the full amount due for all work and services executed under the Consultant's Appointment up to the date hereof, and is in full and final discharge of the Employer’s liabilities and obligations to make payment for the said work and services executed under the Consultant's Appointment.

6. 6  TC "
COLLATERAL WARRANTY IN FAVOUR OF THE EMPLOYER" \l1 
collateral warranty in favour of the employer
6.1 Nothing in this Agreement shall affect, or derogate from, any collateral warranty given, or to be given (pursuant to clause 6.2 or otherwise), by the Consultant to the Employer in respect of the Project.

6.2 Upon executing this Agreement the Consultant undertakes to the Employer to simultaneously execute and deliver as a deed to the Employer a deed of collateral warranty on the form annexed at the Appendix hereto.
6.3 The Consultant undertakes to the Employer and the Contractor that it will , within 14 days of the date of this Agreement, [use all reasonable endeavours to obtain collateral warranties executed and delivered as a deed in favour of the Employer and the Contractor from any sub-consultant employed by the Consultant in the carrying out of its duties under the Appointment which shall include but not by way of limitation any sub-consultant that provides design services and/or structural engineering services
7. 7  TC "
GOVERNING LAW AND JURISDICTION, THIRD PARTY RIGHTS" \l1 
Governing Law and Jurisdiction, THIRD PARTY RIGHTS
7.1 This Agreement shall be governed by and construed in accordance with English law.

7.2 The Parties hereby submit to the non-exclusive jurisdiction of the English Courts.

7.3 Nothing in this Agreement confers or purports to confer on any person not party to this Agreement any benefit or any right to enforce any term of this Agreement.

IN WITNESS whereof the Parties have executed and delivered this Agreement as a Deed the day and year first before written.

	EXECUTED as a DEED by The University of Birmingham  by affixing the Common Seal in the presence of  

Authorised signatory

Authorised signatory
	))))))))))
	…………………………………………………………

………………………………………………………….

 


	EXECUTED as a DEED by 

ASSOCIATED ARCHITECTS LLP acting by two directors or by a director and the company secretary 
	))))))))))
	………………………………………………………….

Director 

………………………………………………………….

Director / Company Secretary 


	EXECUTED as a DEED by 

Contractor acting by two directors or by a director and the company secretary
	))))))))))
	………………………………………………………….

Director

………………………………………………………….

Director / Company Secretary


Appendix  A

CONSULTANT'S DEED OF COLLATERAL WARRANTY IN FAVOUR OF THE EMPLOYER

APPENDIX B

SUB-CONSULTANT’S DEED OF WARRANTY IN FAVOUR OF EMPLOYER

APPENDIX C

SUB-CONSULTANT’S DEED OF WARRANTY IN FAVOUR OF THE CONTRACTOR

