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TRANSITION OPERATING AGREEMENT 

THIS TRANSITION OPERATING AGREEMENT (this “Transition Agreement” or 
this “Agreement”) is executed and delivered effective as of ______________, 2013, between The 
Harrisburg Authority, a municipal authority created and existing under the laws of the 
Commonwealth of Pennsylvania (“Transferor”), and the Lancaster County Solid Waste Management 
Authority, a municipal authority created and existing under the laws of the Commonwealth of 
Pennsylvania (“Transferee”, and along with Transferor, the “Parties”). 

RECITALS 

A. Transferor and Transferee are parties to that certain Asset Purchase Agreement, 
dated as of August __, 2013, which provides for Transferor’s sale of certain assets to Transferee, as 
more fully described therein (the “Purchase Agreement”), the obligations of which the Parties 
acknowledge, ratify and confirm. 

B. Transferor owns an eight hundred (800) ton per day, three (3) unit, mass burn, waste 
processing, electric generation and ash disposal facility located in the City of Harrisburg and Swatara 
Township, Dauphin County, Pennsylvania (as further described in Section 2.01(b) of the Purchase 
Agreement, the “Facility”). 

C. The Facility consists of various assets including: (i) a facility that accepts MSW (as 
defined below) from public and private haulers; (ii) burners which incinerate the collected MSW and 
which generate steam (the “Mass Burn Facility”); (iii) a turbine which is powered by the steam to 
generate electricity for sale and associated electrical equipment (the “Electrical Plant”) and (iv) an 
ash landfill at which resulting ash is disposed or temporarily stored prior to shipment to other 
landfills (the “Ashfill”) and associated metal recovery and recycling operations. 

D. The Facility is situated on an approximately fifty-nine and one-half (59.5) acre tract 
of Real Estate owned by Transferor, as more particularly described in the Purchase Agreement, 
which Real Estate, together with all improvements (excluding the Dauphin County Recycling 
Center) and all other real property interests of Transferor comprising the Facility, may be referred to 
herein as the “Real Property”.   

E. Transferor accepts, processes and disposes of MSW, generates steam and electricity 
and undertakes associated operations and activities at the Facility (collectively the “MSW Services”).  
In furtherance of the implementation of a fiscal recovery plan (the “Recovery Plan”) for the City of 
Harrisburg developed by the Receiver for the City of Harrisburg, Transferor has as of this day sold, 
transferred and assigned, and Transferee has purchased, the assets relating to the MSW Services 
(including the Facility and the Real Property), pursuant to the terms and conditions set forth in the 
Purchase Agreement.   

F. Transferor also provides sewer and water services to the City of Harrisburg and 
surrounding municipalities (the “Water/Sewer Services”).  For the avoidance of doubt, and as set 
forth in the Purchase Agreement, Transferor is not conveying, and Tranferee is not receiving, any 
assets of Transferor relating primarily to the Water/Sewer Services. 

G. The Parties seek to reach agreement to allow transfer of the assets relating to the 
MSW Services (including the Facility and the Real Property) pursuant to the Purchase Agreement 



PHIL1 2926929v.5 2 

prior to the transfer and/or reissuance of the permits set forth on Schedule A attached hereto (the 
“Facility Permits”), each of which pertain to and are required for lawful operation of the Facility. 

H. Transferor is the entity that operated the Facility and held the Facility Permits on and 
prior to entering into the Purchase Agreement. 

I. The Parties desire to enter into this Transition Agreement to address the additional 
time needed to secure all necessary consents from any Governmental Authority (as defined herein) 
to transfer or re-issue the Facility Permits after Closing under the Purchase Agreement. 

J. Transferor and Transferee desire to have Transferee conduct, consistent with this 
Agreement, the day-to-day operations (the “Operations”) of the Facility during the Term of this 
Agreement. 

K. The Parties do not intend Transferee’s activities to trigger “operator” status for 
Transferee under any applicable Laws (as defined herein) at the Facility and Transferor will continue 
to be responsible for compliance with Facility Permits to each Governmental Authority as the 
permittee under the Facility Permits during the Term of this Agreement. 

L. The Parties desire to clarify their respective obligations and responsibilities related to 
the Facility’s Operations during the Term (as defined herein) of this Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants contained in the 
Purchase Agreement, and the premises and the covenants set forth herein, the Parties hereby agree 
as follows: 

ARTICLE 1 
GENERAL 

1.1 Capitalized Terms.  Capitalized terms not defined in this Agreement shall have the 
meanings ascribed to them in the Purchase Agreement. 

1.2 Term. The term of this Agreement shall begin on the date of Closing under the 
Purchase Agreement and shall continue until the earlier of (a) eighteen (18) months after the date of 
Closing under the Purchase Agreement, or (b) Transferee’s obtaining transfer or reissuance of all of 
the Facility Permits (the “Term”). 

1.3 Duty To Consult and Cooperate; Communications With Governmental Authorities. 
The Parties shall cooperate with one another to achieve the purposes of this Agreement, provided 
that Transferor’s cooperation shall not result in any costs to Transferor except to the extent of any 
activities specifically required to be undertaken by Transferor in this Agreement.  If, during the 
Term of this Agreement, either Party receives any notice or inquiry from a Governmental Authority 
with jurisdiction over Environmental Laws that relates in any way to the Facility, its Operations or 
the Facility Permits, or learns of an actual, alleged or potential violation of any Applicable Law or 
Facility Permit, it shall have a duty promptly to notify and consult with the other.  Similarly, the 
Parties shall promptly advise each other of the necessity for any written communication to a 
Governmental Authority that relates in any way to the Facility, its Operations or the Facility Permits, 
or of any meeting with a Governmental Authority relating to the Facility Permits, their transfer or 
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reissuance; provided, however, this obligation shall not apply to Transferee’s communication with a 
Governmental Authority in the ordinary course of business of the Facility.  Prior to submittal of 
such written communication, the Parties shall consult with each other and attempt to reach 
consensus on the content of such written communications.  If the consultation results in a dispute 
between the Parties, the dispute shall be raised to Transferor’s Executive Director, Shannon 
Williams, and Transferee’s Chief Executive Officer, Jim Warner, or their designees, who shall render 
a prompt decision with respect thereto, provided, however, that if a Government Authority requires 
notification or information before a dispute is resolved, Transferee may submit its response 
notwithstanding Transferor’s objection.  Nothing in this Section 1.3 or any consultations that occur 
shall limit Transferee’s obligations under Section 4.1 hereof.  Transferee shall provide to Transferor 
from time to time and also upon Transferor’s reasonable request information relating to the Facility, 
its Operations and the Facility Permits to enable Transferor to comply with applicable Law, the 
Facility Permits and this Agreement, to be reasonably informed about the Facility Permits and to 
maintain its general business goodwill.  Transferor will be given reasonable advance notice of and 
may attend any meeting relating to the Facility Permits, their transfer or reissuance, provided that its 
role will be limited to monitoring and ensuring progress towards reissuance or transfer of the 
Facility Permits and compliance with this Agreement.  Transferee will timely provide to Transferor 
copies of any material submissions to a Governmental Authority relating to the Facility Permits, 
their reissuance or transfer, including without limitation applications and other documents relating 
to such reissuance and transfer, as well as all communications from the Governmental Authority 
relating thereto, as well as all substantive communications between Transferee and any 
Governmental Authority in the ordinary course of business relating to the Facility Permits, the 
Facility, the Real Property or the Operations. 

 

ARTICLE 2 
RIGHTS AND OBLIGATIONS OF TRANSFEREE DURING TERM 

2.1 Conduct of Facility’s Operations.  Transferee shall conduct and be responsible for, 
consistent with this Agreement, the Operations of the Facility during the Term of this Agreement.  
Transferee shall cause all Operations and all other activities at the Facility and Real Property to be in 
full compliance with all applicable Laws and the Facility Permits.   

2.2 Facility Permit Transfers.  Transferee shall use due diligence to obtain transfer 
and/or reissuance of the Facility Permits, including but not limited to, preparing and submitting 
applications for the transfer or re-issuance of existing Facility Permits, fulfilling state compliance 
disclosure requirements, and posting necessary financial assurances, all as applicable.  Transferee 
shall timely respond to all reasonable requests from Transferor as to the status of Transferee’s 
efforts to have the existing Facility Permits transferred or new Permits issued. 

2.3 Financial Benefit.  For avoidance of any doubt, all financial, accounting or economic 
results from the conduct of the Facility’s Operations that arise or accrue during the Term of this 
Agreement shall be for the account of Transferee and shall be reported as such by Transferee.  
Transferor shall not account for or report such financial accounting or economic results of the 
Facility’s Operations. 
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2.4 Payment of Expenses and Costs.  For avoidance of any doubt, during the Term of 
this Agreement, Transferee shall be responsible for and pay any and all expenses and costs of any 
type relating to compliance with and activities pursuant to and requirements of the Facility Permits, 
as well as to the Facility and Real Property and their operation, and the Operations, including 
without limitation (a) all ordinary and direct operating and maintenance expenses, including without 
limitation taxes, insurance, and costs associated with environmental regulatory compliance of the 
Facility, (b) all reasonable expenses for capital items and (c) any other sums required by any Law, 
rule or Governmental Authority. 

2.5 Liabilities.  For avoidance of any doubt, subject to and without waiver, modification 
or limitation of the provisions of the Purchase Agreement, Transferee assumes all responsibility for 
any and all liabilities relating to the Facility Permits, as well as to the Facility, the Operations, and the 
Real Property, and Transferor shall have no such responsibility or liabilities, arising after the date of 
Closing under the Purchase Agreement.    

 

ARTICLE 3 
RIGHTS AND  OBLIGATIONS OF TRANSFEROR DURING TERM 

3.1 Retention of Permittee Status. Until Transferee obtains all necessary Facility Permits 
Transferor shall continue as permittee subject to all of the obligations and retain all of the 
responsibilities as permittee under the Facility Permits.  With respect to required financial assurance 
mechanisms, the following subsections shall apply:   

a. Unless the Parties otherwise agree, the requirement under Section 6.08 of the 
Purchase Agreement that Transferor transfer cash from the Closure Funds to Transferee at 
Closing shall be satisfied by Transferor retaining the cash and the Closure Funds in their 
present status, or an alternative status reasonably acceptable to the Parties, to provide the 
required Ashfill and Facility closure bonds until the transfer or reissuance of the applicable 
Ashfill and Facility permits to Transferee and Department approval of release of the closure 
bonds under Transferor’s permits, at which time cash from the Closure Funds shall be 
transferred to Transferee as provided in Section 6.08 of the Purchase Agreement.  
Transferor’s retention of cash pursuant to the preceding sentence will be deemed to satisfy 
the transfer requirements of Sections 2.01(k) and 2.06(b) of the Purchase Agreement 
provided such cash is used pursuant to the terms of this Agreement, and shall not affect 
calculation of the Base Purchase Price Section 2.06 of the Purchase Agreement.  To the 
extent cash Transferor retains pursuant to the preceding provisions of this Section 3.1(a) is 
not sufficient to satisfy the financial assurance requirements of the Facility Permits, and the 
Base Purchase Price is reduced pursuant to Section 6.08 of the Purchase Agreement, 
Transferee will add to Transferor's financial assurance an amount equal to the reduction in 
the Base Purchase Price to satisfy such requirements, which will be held on the same basis as 
the Transferor's Financial Assurance.  To the extent that the amount of Transferor’s 
financial assurance requirement increases during the Term of this Agreement, Transferee 
shall timely add to Transferor’s financial assurance the amount of the increase to enable it to 
comply with such requirement, and such amount will be held on the same basis as 
Transferor’s Financial Assurance.  To the extent that the amount of Transferor’s financial 
assurance requirement decreases during the Term of this Agreement, upon approval by the 
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Department, cash in the amount of the reduction shall be transferred to Transferor as 
provided in Section 6.08 of the Purchase Agreement.  For the purpose of clarity, increases 
and decreases in the financial assurance requirements that occur after Closing shall not affect 
the Base Purchase Price.  The Parties may enter into an ancillary agreement relating to such 
cash if they deem it desirable to do so. 

b. Transferor and Transferee may agree on mutually acceptable means of satisfying the 
financial assurance requirements of the Facility Permits other than those set forth in Section 
3.1(a) hereof, provided they are approved by the Department and are at no cost to 
Transferor.  At such time as Transferor and Transferee agree upon such alternative which is 
mutually acceptable to them and the Department, cash shall be delivered to Transferee to 
the extent it is no longer needed for financial assurance pursuant to Section 3.1(a) hereof and 
otherwise would have been delivered to Transferee at Closing under the Purchase 
Agreement. 

c. At such time as a Facility Permit is transferred or reissued to Transferee with its own 
financial assurance mechanism and the Department approves the release of the financial 
assurance required for a Transferor Facility Permit, any financial assurance provided by 
Transferee for such Transferor Facility Permit pursuant to Sections 3.1(a) or (b) hereof, 
including any cash retained by Transferor under Section 3.1(a) hereof, shall be released 
and/or returned to Transferee, except to the extent the Purchase Agreement directs that it 
would not be transferred to Buyer.  

d. Transferee shall be responsible for any and all costs, expenses and financial 
obligations as may be incurred by or apply to Transferor in complying with the obligations 
and responsibilities associated with the Facility Permits, and shall promptly pay or reimburse 
such sums to Transferor or otherwise assume such obligations promptly upon request by 
Transferor.  The costs, expenses and financial obligations Transferee shall be responsible for 
include, without limitation, any insurance requirements relating to the Facility, the Real 
Property, the Operations or the Facility Permits, as well as any and all costs of maintaining 
financial assurance for the Facility Permits such as costs related to letters of credit and 
maintaining bank accounts or bank escrow accounts. 

Nothing in this Section 3.1 shall be interpreted as limiting Transferee’s obligations under Sections 
2.1 or 4.1 of this Agreement. 

3.2 Duty To Cooperate In Transferring Facility Permits. Transferor shall reasonably 
cooperate, at no cost to itself except as set forth herein, with Transferee’s efforts to secure the 
transfer or reissuance of the Facility Permits as provided in Section 2.2 of this Agreement, including, 
without limitation, attending meetings with Governmental Authorities when Transferee deems 
Transferor’s attendance essential, and shall execute such documents as reasonably requested by 
Transferee in connection with Transferee’s efforts to obtain such Facility Permits, provided 
Transferor incurs no liability by such execution beyond the liability already incurred or retained by 
Transferor pursuant to the Purchase Agreement.  Except as required by applicable Law or Permit, 
and then only following a period of consultation with Transferee, Transferor shall not file any 
Permit application or knowingly take or cause any other act or omission related to the Facility or its 
Operations that causes a material change in Facility Permit terms or conditions. 
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3.3 Right To Inspect And Be Present. During the Term of this Agreement, Transferor 
shall be entitled to inspect and have reasonable access to the Facility at all times during normal 
business hours and upon notice received by Transferee not less than one (1) day prior to the date of 
such inspection and access. 

3.4 Insurance.  Transferor will maintain such insurance as may be required under the 
Facility Permits or Applicable Laws attributable to its status as permittee under the Facility Permits, 
the cost of which shall be borne by Transferee.  To the extent possible, at its cost, Transferee shall 
cause Transferor to be named as an additional named insured (or if not possible to be named as 
additional named insured, then as additional insured) for any coverages Transferee maintains relating 
to the Facility Permits, the Facility, the Operations or the Real Property which are different coverage 
types or greater amounts of coverage than those Transferor maintains.  The Parties will cooperate to 
provide the foregoing coverages as cost-effectively as possible.  The Parties each will provide 
certificates evidencing such coverages as are provided for the upon placement of such coverages.  

ARTICLE 4 
INDEMNITIES 

4.1 Indemnification of Transferor. Transferee shall indemnify, defend (with counsel 
reasonably acceptable to Transferor) and save Transferor harmless from and against any and all 
claims, damages, liabilities, losses, actions, suits, proceedings, demands, fines or penalties, 
assessments, adjustments, costs and expenses, including without limitation, reasonable attorneys’ 
fees (“Claims”) of any kind incurred or suffered by Transferor relating to any and all actions, 
omissions, activities and operations at the Facility or Real Property, or relating to the Operations or 
the Facility Permits, from and after the Closing (as such term is defined in the Purchase Agreement), 
as well as for any breach of any term or condition of this Agreement by Transferee.  The provisions 
of this Section 4.1 supplement and do not limit in any way the protections, rights and indemnities 
provided to Transferor by Transferee under the Purchase Agreement. 

4.2 Survival. The rights or obligations provided in this ARTICLE 4 shall survive the 
Term of this Agreement. 

ARTICLE 5 
MISCELLANEOUS 

5.1 Definitions. Unless otherwise specifically defined herein, each capitalized term used 
herein shall have the same meaning assigned to such term in the Purchase Agreement: 

“Department” means the Pennsylvania Department of Environmental Protection. 

“Environmental Laws” means the Comprehensive Environmental Response 
Compensation and Liability Act, 42 U.S.C. §§ 9601 et seq., the Resource Conservation and Recovery 
Act, 42 U.S.C. §§ 6901 et seq., the Toxic Substances Control Act, 15 U.S.C. §§ 2601 et seq., the 
Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 et seq., the Safe Drinking Water Act, 42 
U.S.C. §§ 3003 et seq., the Clean Air Act, 42 U.S.C. §§ 7401 et seq., the Emergency Planning and 
Community Right to Know Act, 42 U.S.C. §§ 11001 et seq., and any analogous federal, state or local 
statute, law, regulation, or ordinance regarding the protection of public health or the environment, 
including without limitation the Pennsylvania Solid Waste Management Act, 35 P.S. §§ 6018.101 et 
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seq., the Pennsylvania Municipal Waste Planning, Recycling and Waste Reduction Act,  53 P.S. §§ 
4000101 et seq. (“Act 101”), the Pennsylvania Clean Streams Law, 35 P.S. §§ 691.1 et seq., the 
Pennsylvania Air Pollution Control Act, 35 P.S. §§ 4001, et seq., the Pennsylvania Storage Tank and 
Spill Prevention Act, 35 P. S. §§ 6021.101 et seq., the Susquehanna River Basin Compact, P.L. 91-
575 (84 Stat. 1509 et seq.), any other statutes, laws, regulations or ordinances under which the 
Facility Permits have been issued or which otherwise regulate the operations of the Facility or at or 
on the Real Estate, and any and all other laws pertaining to the protection of land, water, air, health, 
safety or the environment, whether now or in the future enacted, promulgated or issued, all as such 
statutes, laws, regulations and ordinances are or may be amended from time to time. 

“Governmental Authority” means the government of any nation, state, city, locality 
or other political subdivision of any thereof, any agency, entity or instrumentality exercising 
executive, legislative, judicial, regulatory or administrative functions of or pertaining to government, 
regulation or compliance, including any state or local public utility commission and any corporation 
or other entity owned or controlled, through stock or capital ownership or otherwise, by any of the 
foregoing. 

“Laws” means any federal, state and local laws, statutes, ordinances, rules, 
regulations, codes (including any zoning, fire, or health and safety codes), governmental permits, 
orders, decrees or similar edicts enacted, adopted, issued or promulgated by, or any contract with, 
any Governmental Authority, including without limitation Environmental Laws. 

“MSW” means (a) any garbage, refuse, industrial lunchroom or office waste and 
other material, including solid, liquid, semisolid or contained gaseous material, resulting from 
operation of residential, municipal, commercial or institutional establishments and from community 
activities, (b) any sludge not meeting the definition of residual or hazardous waste in the 
Pennsylvania Solid Waste Management Act from a municipal, commercial or institutional water 
supply treatment plant, wastewater treatment plant or air pollution control facility and (c) leaves, 
garden residues, grass clippings, shrubbery and tree trimmings, and similar material.  MSW does not 
include recycled materials or composted materials, or truckloads composed primarily of leaves, 
garden residues, grass clippings, shrubbery and tree trimmings, and similar material. 

“Permits” means all permits, grants, filings, notices of intent, exemptions, licenses, 
authorizations, registrations, franchises, consents, approvals and related applications of every kind 
from or with any federal, state, local or foreign Governmental Authority, including all permits issued 
by any Governmental Authority under or in connection with any Environmental Law. 

5.2 Recitals. All recitals set forth in this Agreement are hereby incorporated by this 
reference into the terms of the Agreement. 

5.3 Entire Agreement. Except for the Purchase Agreement, this Agreement is the final, 
complete and exclusive statement and expression of the agreement among the Parties with relation 
to its subject matter. This Agreement supersedes, and cannot be varied, contradicted or 
supplemented by evidence of, any prior or contemporaneous discussions, correspondence or oral or 
written agreements, understandings or contracts of any kind. 

5.4 Amendment and Modification. This Agreement may be modified or amended only 
by a written instrument executed by both Parties.   
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5.5 Binding Effect. This Agreement shall be binding upon and inure to the benefit of the 
Parties and their respective successors and permitted assigns. Neither this Agreement nor any of the 
rights, interests or obligations hereunder shall be assigned by either Party without the prior written 
consent of the other. 

5.6 Severability. In case any provision of this Agreement shall be deemed to be invalid, 
illegal or unenforceable, it shall, to the extent possible, be modified in such manner as to be valid, 
legal and enforceable but so as most nearly to retain the intent of the Parties.  If such modification is 
not possible, such provision shall be severed from this Agreement.  In either case the validity, 
legality and enforceability of the remaining provisions of this Agreement shall not in any way be 
affected or impaired thereby.  Should the Agreement as a whole be found invalid or not to permit 
Transferee or Transferor to undertake the activities contemplated by this Agreement, the Parties 
shall promptly confer and agree in writing upon such alternative activities and arrangements as 
alleviate or satisfactorily address the offending conditions and which achieve the goals and purposes 
of this Agreement. 

5.7 Additional Insured. Transferee shall add Transferor as an additional insured on all 
insurance policies it maintains covering the Facility, the Real Property and the Operations, and shall 
provide certificates evidencing such insurance at the commencement of the Term. 

5.8 Notices. All notices or other communications required or permitted under this 
Agreement shall be in writing and may be given by depositing the same in the United States mail, 
addressed to the Party to be notified, postage prepaid and registered or certified with return receipt 
requested, by overnight courier, or by delivering the same in person to such Party, addressed as 
follows: 

If to Transferor, addressed to: 
 
James D. Warner 
Chief Executive Officer 
Lancaster County Solid Waste Management Authority 
1299 Harrisburg Pike 
Lancaster, PA 17603 
 
with a copy to: 
 
Alex Henderson, III, Esq. 
Hartman Underhill & Brubaker, LLC 
221 E. Chestnut Street 
Lancaster, PA 17602 
 
If to Transferee, addressed to: 
 
Shannon Williams 
Executive Director 
The Harrisburg Authority 
212 Locust Street 
Suite 302 
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Harrisburg, PA 17101 
 
with a copy to: 
 
Douglas F. Schleicher, Esq. 
Klehr Harrison Harvey Branzburg, LLP 
1835 Market Street 
Suite 1400 
Philadelphia, PA 19103 
 

 
Notice shall be deemed given and effective the day personally delivered, the day sent by 

overnight courier, subject to signature verification, and the day of deposit in the U.S. mail of a 
writing addressed and sent as provided above. Any Party may change the address for notice by 
notifying the other Party of such change in accordance with this Section 5.8. 

5.9 Governing Law. This Agreement shall be governed by and construed in accordance 
with the internal laws of the Commonwealth of Pennsylvania, without giving effect to any choice or 
conflict of law provision or rule (whether of the Commonwealth of Pennsylvania or any other 
jurisdiction) that would cause the application of the laws of any jurisdiction other than the 
Commonwealth of Pennsylvania. 

5.10 Counterparts. This Agreement may be executed simultaneously in two or more 
counterparts, each of which shall be deemed to be an original and all of which together shall 
constitute but one and the same instrument. 

(Signature Page Follows] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be duly 

executed as of the date first above written.  

TRANSFEROR: 
 
THE HARRISBURG AUTHORITY 
 
 
 
         
By:         
Title:         
 
 
 
TRANSFEREE: 
 
LANCASTER COUNTY SOLID WASTE 
MANAGEMENT AUTHORITY 
 
 
 
         
By:         
Title:         
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SCHEDULE A  

Facility Permits 

[The permits to be listed on this schedule will include only those permits listed below which have 
not been transferred or reissued to Transferee as of the date of Closing under the Purchase 

Agreement] 

Commonwealth of Pennsylvania Department of Environmental Protection Storage Tank 
Registration/Permit Certificate (Facility ID #: 22-62597, Tank IDs 1036061 (capacity 2,500), 
1036062 (capacity 2,500) and 1036063 (capacity 4,150), Expires June 4, 2014) 

Commonwealth of Pennsylvania Department of Environmental Protection Solid Waste Disposal 
and/or Processing Permit (as modified) (Permit No. 100992, Effective May 24, 2013 thru June 1, 
2018) 

Commonwealth of Pennsylvania Department of Environmental Protection Solid Waste Disposal 
and/or Processing Permit (as modified) (Permit No. 100759, Cell A) 

Commonwealth of Pennsylvania Department of Environmental Protection Solid Waste Disposal 
and/or Processing Permit (as modified) (Permit No. 100758, Effective July 10, 2012 thru November 
29, 2022) 

Commonwealth of Pennsylvania Department of Environmental Protection Air Quality Plan 
Approval No. 22-05007B.   

Commonwealth of Pennsylvania Department of Environmental Protection Title V Operating 
Permit (Permit No. 22-05007, Effective September 1, 2012 thru August 31, 2017) 

Susquehanna River Basin Commission Approval for Consumptive Water Use (Docket #: 19880201, 
Effective December 12, 2002 thru February 11, 2018) 

City of Harrisburg Department of Public Works Bureau of Sewerage Industrial User Permit (Permit 
No. 122017-9, Effective December 21, 2012 thru December 20, 2017)   

Commonwealth of Pennsylvania Department of Environmental Protection General Permit for 
Discharge of Stormwater from Industrial Activities (PAG-3) (NPDES Permit No. PAR403508, 
Expires May 31, 2017) 

Commonwealth of Pennsylvania Department of Environmental Protection Authorization to 
Discharge Under the National Pollutant Discharge Elimination System (NPDES Permit No.: PAS 
503501, Effective July 1, 2012 thru June 30, 2017).  The permittee under DEP Water Quality 
Individual NPDES permit PAS503501 is Covanta Harrisburg Inc., 1670 South 19th Street, 
Harrisburg PA 17104. 

Commonwealth of Pennsylvania Department of Environmental Protection Water Quality General 
Construction Permit (NPDES Permit No. PAG2-0022-04-029, Effective June 7, 2004) 



PHIL1 2926929v.5 12 

 

 

 

 


	TRANSITION OPERATING AGREEMENT
	RECITALS
	ARTICLE 1  general
	1.1 Capitalized Terms.  Capitalized terms not defined in this Agreement shall have the meanings ascribed to them in the Purchase Agreement.
	1.2 Term. The term of this Agreement shall begin on the date of Closing under the Purchase Agreement and shall continue until the earlier of (a) eighteen (18) months after the date of Closing under the Purchase Agreement, or (b) Transferee’s obtaining...
	1.3 Duty To Consult and Cooperate; Communications With Governmental Authorities. The Parties shall cooperate with one another to achieve the purposes of this Agreement, provided that Transferor’s cooperation shall not result in any costs to Transferor...

	ARTICLE 2  RIGHTS AND OBLIGATIONS OF TRANSFEREE DURING TERM
	2.1 Conduct of Facility’s Operations.  Transferee shall conduct and be responsible for, consistent with this Agreement, the Operations of the Facility during the Term of this Agreement.  Transferee shall cause all Operations and all other activities a...
	2.2 Facility Permit Transfers.  Transferee shall use due diligence to obtain transfer and/or reissuance of the Facility Permits, including but not limited to, preparing and submitting applications for the transfer or re-issuance of existing Facility P...
	2.3 Financial Benefit.  For avoidance of any doubt, all financial, accounting or economic results from the conduct of the Facility’s Operations that arise or accrue during the Term of this Agreement shall be for the account of Transferee and shall be ...
	2.4 Payment of Expenses and Costs.  For avoidance of any doubt, during the Term of this Agreement, Transferee shall be responsible for and pay any and all expenses and costs of any type relating to compliance with and activities pursuant to and requir...
	2.5 Liabilities.  For avoidance of any doubt, subject to and without waiver, modification or limitation of the provisions of the Purchase Agreement, Transferee assumes all responsibility for any and all liabilities relating to the Facility Permits, as...

	ARTICLE 3  RIGHTS AND  OBLIGATIONS OF TRANSFEROR DURING TERM
	3.1 Retention of Permittee Status. Until Transferee obtains all necessary Facility Permits Transferor shall continue as permittee subject to all of the obligations and retain all of the responsibilities as permittee under the Facility Permits.  With r...
	a. Unless the Parties otherwise agree, the requirement under Section 6.08 of the Purchase Agreement that Transferor transfer cash from the Closure Funds to Transferee at Closing shall be satisfied by Transferor retaining the cash and the Closure Funds...
	b. Transferor and Transferee may agree on mutually acceptable means of satisfying the financial assurance requirements of the Facility Permits other than those set forth in Section 3.1(a) hereof, provided they are approved by the Department and are at...
	c. At such time as a Facility Permit is transferred or reissued to Transferee with its own financial assurance mechanism and the Department approves the release of the financial assurance required for a Transferor Facility Permit, any financial assura...
	d. Transferee shall be responsible for any and all costs, expenses and financial obligations as may be incurred by or apply to Transferor in complying with the obligations and responsibilities associated with the Facility Permits, and shall promptly p...

	3.2 Duty To Cooperate In Transferring Facility Permits. Transferor shall reasonably cooperate, at no cost to itself except as set forth herein, with Transferee’s efforts to secure the transfer or reissuance of the Facility Permits as provided in Secti...
	3.3 Right To Inspect And Be Present. During the Term of this Agreement, Transferor shall be entitled to inspect and have reasonable access to the Facility at all times during normal business hours and upon notice received by Transferee not less than o...
	3.4 Insurance.  Transferor will maintain such insurance as may be required under the Facility Permits or Applicable Laws attributable to its status as permittee under the Facility Permits, the cost of which shall be borne by Transferee.  To the extent...

	ARTICLE 4  INDEMNITIES
	4.1 Indemnification of Transferor. Transferee shall indemnify, defend (with counsel reasonably acceptable to Transferor) and save Transferor harmless from and against any and all claims, damages, liabilities, losses, actions, suits, proceedings, deman...
	4.2 Survival. The rights or obligations provided in this ARTICLE 4 shall survive the Term of this Agreement.

	ARTICLE 5  MISCELLANEOUS
	5.1 Definitions. Unless otherwise specifically defined herein, each capitalized term used herein shall have the same meaning assigned to such term in the Purchase Agreement:
	5.2 Recitals. All recitals set forth in this Agreement are hereby incorporated by this reference into the terms of the Agreement.
	5.3 Entire Agreement. Except for the Purchase Agreement, this Agreement is the final, complete and exclusive statement and expression of the agreement among the Parties with relation to its subject matter. This Agreement supersedes, and cannot be vari...
	5.4 Amendment and Modification. This Agreement may be modified or amended only by a written instrument executed by both Parties.
	5.5 Binding Effect. This Agreement shall be binding upon and inure to the benefit of the Parties and their respective successors and permitted assigns. Neither this Agreement nor any of the rights, interests or obligations hereunder shall be assigned ...
	5.6 Severability. In case any provision of this Agreement shall be deemed to be invalid, illegal or unenforceable, it shall, to the extent possible, be modified in such manner as to be valid, legal and enforceable but so as most nearly to retain the i...
	5.7 Additional Insured. Transferee shall add Transferor as an additional insured on all insurance policies it maintains covering the Facility, the Real Property and the Operations, and shall provide certificates evidencing such insurance at the commen...
	5.8 Notices. All notices or other communications required or permitted under this Agreement shall be in writing and may be given by depositing the same in the United States mail, addressed to the Party to be notified, postage prepaid and registered or...
	5.9 Governing Law. This Agreement shall be governed by and construed in accordance with the internal laws of the Commonwealth of Pennsylvania, without giving effect to any choice or conflict of law provision or rule (whether of the Commonwealth of Pen...
	5.10 Counterparts. This Agreement may be executed simultaneously in two or more counterparts, each of which shall be deemed to be an original and all of which together shall constitute but one and the same instrument.

	SCHEDULE A
	Facility Permits
	[The permits to be listed on this schedule will include only those permits listed below which have not been transferred or reissued to Transferee as of the date of Closing under the Purchase Agreement]


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


